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INTRODUCTION

[T]he supreme touchstone of development is whether
people who were previously treated as mere objects, known
and acted upon, can now actively know and act upon,
thereby becoming subjects of their own social destiny. When
people are oppressed or reduced to the culture of silence, they
do mot participate in their own humanization. Conversely,
when they participate, thereby becoming active subjects of
knowledge and action, they begin to construct their properly
human history and engage in processes of authentic develop-
ment.!

1. Denis Goulet, Participation in Development: New Avenues, 17 WoRrLD
DEv. 165, 165 (1989) (citing PAauLo FrEIRE, CULTURAL ACTION FOR FREEDOM
(1970); PauLo FREIRE, PEDAGOGY OF THE OpPRESSED (1970); PAULO FREIRE,
EpucaTioN For CriTical. Consciousness (1973)). Muhammad Yunus,
founder of Grameen Bank, echoes Freire’s sentiment when he writes: “Even
if [a] policymaker identifies and works only for pro-poor growth, he is still
missing the real issue. . . . [I]n this conceptualization, the poor people are
looked at as objects. In this frame of mind, policymakers miss the tremen-
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Explosive growth of the donative nonprofit sector over
the last century has greatly expanded popular participation in
projects designed to have a positive social impact (“social im-
pact work”).? Participation in such social impact work is not
universal, of course, but today a credit card and access to the
Internet are all one needs to participate in social impact work
in almost any corner of the world.? This expansion in partici-
pation has been a kind of democratic revolution because an

dous potential of the poor, particularly poor women and the children of
poor families. They cannot see the poor as independent actors. . . . Another
problem arises from the channel that donors use for the selection and im-
plementation of projects. Both bilateral and multilateral donors work almost
exclusively through the government machine. To make a real impact, they
should be open to all segments of society and be prepared to utilize the
creative capacity that is lying outside the government.” MuHAMMAD YuNuUS,
CREATING A WORLD WiTHOUT PovirTy 12 (2006).

2. See Lester M. Salamon, The Rise of the Nonprofit Sector, FOREIGN AFF.
July/Aug. 1994, at 109, available at http://www.foreignaffairs.com/articles/
50105 /lester-m-salamon/the-rise-of-the-nonprofitsector (“A striking up-
surge is under way around the globe in organized voluntary activity and the
creation of private, nonprofit or nongovernmental organizations.”). In the
United States from 1975 to 1995, for example, “the real assets and revenues
of tax-exempt organizations filing information returns with the IRS more
than tripled, compared to real growth in gross domestic product of 74 per-
cent during the same period.” STAFF OF JOINT CoMmm. oN TaxaTion, 104TH
CONG., DESCRIPTION OF PRESENT LAw RELATING TO CHARITABLE AND OTHER
Eximrt ORGANIZATIONS AND STATISTICAL INFORMATION REGARDING GROWTH
AND OVERSIGHT OF THE TAX-Exempr SkcTor 42 (2004), available at https://
www.jct.gov/publications.html?func=startdown&id=1643 (citing study by the
LR.S.). Social impact work, here, includes all work done by organizations
that has as a purpose the improvement of society.

3. Consider that almost one million Kiva users have funded a Kiva loan
to support entrepreneurs in poor communities around the world. Statistics,
http://www.kiva.org/about/stats (last visited Sept. 29, 2012); see also Robert
Wexler, Effective Social Enterprise—A Menu of Legal Structures, 63 Exempt ORCG.
Tax Rev. 565, 573 (2009) (describing Kiva’s operations). Notice that one
can participate in social impact work in any number of ways. One can partici-
pate by providing financial support to an organization conducting a social
impact project. See, e.g., PARTNERS IN HEALTH, http://www.pih.org/ (last vis-
ited Sept. 29, 2012). One can provide financial support directly to individu-
als in need—through Kiva, for example. Even consumption is now a way
directly and consciously to support vulnerable populations. See, e.g., Bt A Bi-
OGRAPHER, http://www.beabiographer.com/ (last visited Sept. 29, 2012); see
also Alex Nicholls, Fair Trade: Towards an Economics of Virtue, 92 ]J. Bus. ETHics
941, 24546 (2010) (defending “ethical consumption,” which he defines as
“an economic space where consumers buy products that have added social
or environmental value above other competing purchase options.”).
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increasing number of people have greater opportunities to af-
fect the development of the larger social units of which they
are members—neighborhoods, cities, countries and the
globe.* The expansion in participation has also been an-
tidemocratic, however, to the extent that it has left out one
very important group: the intended beneficiaries of social im-
pact work. Social impact organizations often exercise great
power in the communities they aim to benefit while benefi-
ciaries (or their governments) sometimes play virtually no role
in directing the exercise of that power.?

Beneficiary participation has been a concern of both
scholars and practitioners of social impact work, who generally
understand beneficiary participation as a mechanism of
“downward accountability” (i.e., accountability to beneficiaries

4. Cf LesTER M. SALAMON, AMERICA’S NONPROFIT SECTOR: A PriMER 13
(2d ed. 1999) (claiming that the nonprofit sector supplies collective goods—
including helping certain needy groups—that the market and the state fail
to provide). This perspective assumes a thoroughgoing cosmopolitanism ac-
cording to which all social impact a person helps create is social impact in
her own community. An American who supports social impact in Sri Lanka
is still affecting the course of development in Aer community insofar as she
and the beneficiaries of the social impact work are all members of a global
community.

5. See Diana Hortsch, The Paradox of Partnership: Amnesty International, Re-
sponsible Advocacy, and NGO Accountability, 42 Corum. Hum. Rrs. L. Rev. 119,
129 (2010) (describing the growth of power wielded by international social
impact projects in the 1990s and the scrutiny it drew); AcrionAip USA kT
AL., HAIrTIAN LED RECONSTRUCTION & DEVELOPMENT: A COMPILATION OF REC-
OMMENDATION DOCUMENTS FROM SEVERAL HAITIAN CIVIL SOCIETY AND DIASPORA
CONFERENCGES, ORGANIZATIONS AND COALITIONS 11 (March 29, 2010) [herein-
after HarmiaNn LEp RECONSTRUCTION], available at http:/ /ajws.org/assets/up
loaded_documents/haitian_led_reconstruction_and_development.pdf
(“More than 26 organizations and social movements in Haiti reported that
the process established for formulating the ‘Plan for Reconstruction of Ha-
iti’ at the donors’ conference that concluded yesterday in Santo Domingo
has been characterized by an almost total exclusion of Haitian social actors
and civil society, and very limited participation by uncoordinated representa-
tives of the Haitian State.”); LINKLATERS, CAMFED GOVERNANCGE: ACCOUNTING
TO THE GIRL 44 (2010) [hereinafter CaMFED GOVERNANCE] (“Some [social
impact] organisations want to protect their power and only relate with the
constituency in which they are involved. They choose not to deal with the
government because they do not want to moderate the power they have.”
(quoting Dr. John Phiri, then Director of Planning and Information in the
Zambian Ministry of Education)).
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and their communities).® Concern with beneficiary participa-
tion, however, is often subordinated to concern with other
standards by which we judge social impact work: other mecha-
nisms of downward accountability (like disclosure, social audit-
ing and accountability to beneficiaries’ communities),” other
forms of accountability (like “upward accountability” to do-

6. See Alnoor Ebrahim, Accountability in Practice: Mechanisms for NGOs, 31
WorLD Dev. 813, 813-15, 818-19, 825 (2003) (defining downward accounta-
bility and describing beneficiary participation as a process of downward ac-
countability); Devesh Kapur & Dennis Whittle, Can the Privitization of Foreign
Aid Enhance Accountability?, 42 N.Y.U. J. INT'L. L. & PoL. 1143, 1153-56, 1168-
79 (2010) (discussing the use of community feedback mechanisms (both ex
post and ex ante) to achieve greater accountability to beneficiaries); David
A. Crocker, Participation in Local Development: Goulet and Deliberative Democracy,
in New DiricTiONs IN DevieLormenT ETHics 309-311 (Charles K. Wilbur &
Amitava K. Dutt eds., 2010); Jay Drydyk, Participation, Empowerment, and De-
mocracy, in NEw DircTioNs (N DEVELOPMENT ETHics 333-35 (Charles K. Wil-
bur & Amitava K. Dutt eds., 2010). Practitioner charters addressing account-
ability include the International Non-Governmental Organisations Account-
ability Charter, Dec. 20, 2005, http://www.ingoaccountabilitycharter.org/
wpcems/wp-content/uploads/ INGO-Accountability-Charter_logol.pdf
[hereinafter INGO Charter] (“We will listen to stakeholders’ [including ben-
eficiaries’] suggestions on how we can improve our work and will encourage
inputs by people whose interests may be directly affected.”) and the Code of
Conduct for NGOs in Disaster Relief, 1994, International Federation of Red
Cross and Red Crescent Societies, http://www.ifrc.org/Global/Publica-
tions/disasters/code-of-conduct/code-english.pdf [hereinafter NGO Code]
(attempting to address, among other things, ways of involving beneficiaries
in management of relief aid, donor and beneficiary accountability and rec-
ognizing beneficiaries as dignified humans; mentioning accountability in
sections seven and nine).

7. See Ebrahim, supra note 6, at 816, 822-24; Kapur & Whittle, supra note
6, at 1164-68 (2010). The Campaign for Female Education (“Camfed”) is a
social impact organization that strives “to ensure that accountability for its
aid is not limited to accountability to its donor, or to a government, but that
Camfed itself is accountable, first and foremost, to the girls its programs are
intended to serve. In other words, Camfed is accountable to its ‘intended
beneficiaries’ or ‘clients’.” CaAMFED GOVERNANCE, supra note 5, at 1. While
Camfed is committed to accountability to its beneficiaries and their commu-
nities, it lacks formal mechanisms of beneficiary participation in its program-
ming; instead, and perhaps appropriately given the age of the primary bene-
ficiaries, Camfed often relies on program alumnae to direct its programs. Id.
at 23-26. This former beneficiary participation is a good example of downward
accountability that is not the sort of (current) beneficiary participation that
is the focus of this note.
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nors),? and of course a broad range of non-accountability stan-
dards like efficiency, scalability and so on. Without taking a
stand on the relative importance of these different standards,
this note attempts to contribute to the broader conversation
on evaluating social impact work first by further elaborating
the theoretical basis for concern with strong forms of benefici-
ary participation and then by putting forward a particular
model of social enterprise whose structure promotes a strong
form of beneficiary participation.

There are several reasons we should be concerned with
beneficiary participation. Many social impact organizations
recognize one of these reasons: beneficiary participation can
make social impact work more effective.® This note focuses on
another reason: mechanisms of beneficiary participation in so-
cial impact work are respectful of beneficiaries.!® The latter

8. See Hortsch, supra note 5, at 128 (“[Alccountability is generally based
on a framework including loyalty to a mission statement, transparency, good
governance, monitoring, reporting, evaluation, and the existence of a mech-
anism to receive complaints and issue sanctions if an organization is found
to be behaving improperly.”); NGO Code, supra note 6 (mentioning ac-
countability in sections seven and nine, but focusing on accountability to
donors); Ebrahim, supra note 6, at 824-26 (concluding that “downward ac-
countability mechanisms remain comparatively underdeveloped.”); Kapur &
Whittle, supra note 6, at 1153 (“Many studies have commented that account-
ability measures in NGOs prioritize the needs of the donor over those of the
other stakeholders.”). The nonprofit sector is often thought of as solving a
particular instance of contract failure: supporters of social impact work gen-
erally do not rely on for-profit entities to effect social impact because they
cannot ensure such entities will act as the supporters wish. Henry
Hansmann, Reforming Nonprofit Corporation Law, 129 U. Pa. L. Rev. 497, 504
(1981) (“Like for-profit organizations, virtually all nonprofit organizations
are, in a sense, engaged in the sale of services. . .. [I]t is the donors who are
the purchasers. . . . [The donors’] contributions are essentially efforts to
‘buy’ disaster relief . . . , and this is what the organizations in question exist
to provide and ‘sell.””).

9. Camfed, for example, sees beneficiary participation as a response to
“[o]Ine of the major challenges in international development . . . : how does
a non-governmental organisation promote and support service provision in
impoverished communities in a lasting and effective way?” CAMFED GOVERN-
ANCE, supra note 5, at 1 (emphasis added). Camfed believes that it “encour-
ages systemic change by giving communities themselves the responsibility for
running the Camfed programs and making critical decisions.” Id. at 23,

10. Working through the cost/benefit analysis of introducing beneficiary
participation into social impact work is an important but very difficult pro-
ject. Establishing the ways in which mechanisms of beneficiary participation
respect beneficiaries is a more manageable project and (I hope) is still a
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reason is closely related to the reason governments ought to
be elected—namely, equal participation in political systems by
their members, or political equality, is one of our core demo-
cratic values.!" Much more will be said about political equality
below, but the core conviction driving our commitment to po-
litical equality is that, as the old Roman maxim had it, what
touches all should be decided by all.!? This conviction should
generate concern with political equality not just at the govern-
mental level but also in social impact work, where it can take
the form of beneficiary participation.

After motivating the search for mechanisms of beneficiary
participation in social impact work, the note will turn to its
principal objective: to show that a particular kind of social en-
terprise, defined by its distinctive financing structure, is nor-
mally characterized by political equality and is, in that way,
normatively superior to some alternative models of social im-
pact work. This consumer-beneficiary model of social enterprise is
normally characterized by political equality because it finances
its activities in significant part through revenue from the sale

helpful contribution to any all-things-considered evaluation of beneficiary
participation in social impact work.

11. See Jeremy Waldron, Constitutionalism—A Skeptical View 24 (NYU Sch.
of Law Pub. Law Research Paper No. 10-87, 2012); see also CHARLES BEITZ,
Pourticarl. EQuarity xi (1989) (“[Alny philosophical theory of democracy
that failed to take up the grounds and content of political equality would be
seriously deficient.”). For a fascinating discussion of the need and potential
for experimentation with participation in government (as distinguished
from mere transparency in government), see Clay Shirky, Address at
TEDGlobal 2012: How the Internet will (one day) transform government
(June 2012), available at http://www.ted.com/talks/clay_shirky_how_the_in
ternet_will_one_day_transform_government.html (“The people experi-
menting with participation [e.g., members of GitHub finding new uses for a
participatory software version control system] don’t have legislative power,
and the people who have legislative power are not experimenting with par-
ticipation. They are experimenting with openness. There’s no democracy
worth the name that doesn’t have a transparency move, but transparency is
openness in only one direction, and being given a dashboard without a steer-
ing wheel has never been the core promise a democracy makes to its citi-
zens.”).

12. King Edward I of England used the Roman phrase (quod omnes tangit
ab omnibus approbetur) in the late 13th Century. MicHALL PRESTWICH, EDWARD
1 465-66 (Yale Univ. Press 1997) (1988). The phrase is also mentioned in
STEPHEN MACEDO, DELIBERATIVE PoLiTics: Essavs ON DEMOCRACY AND Disa-
GREEMENT 215 (1999) (citing MicHAEL WALZER, SPHERES OF JusTicE (1983))
and in JereMy WALDRON, LAw AND DisaGREEMENT 114 (1999)).
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of goods or services to its beneficiaries. Because of the social
enterprise’s financial dependence on its beneficiaries’ collec-
tive choice to patronize the social enterprise,’® the benefi-
ciaries are able to participate in the social enterprise’s social
impact work by exercising their collective power as consumers
of the social enterprise’s goods and services. As demonstrated
by the recent microfinance tragedy in India, however,'* partic-
ipation-by-consumption is likely to be a meaningful kind of
participation, from the perspective of political equality, only
when exercised within the right consumer protection regula-
tory framework. The note will conclude by considering a con-
tractual innovation—introducing a nonprofit representative
into the social enterprise—beneficiary relationship—that may
also help to ensure that beneficiaries of the consumer-benefi-
ciary model of social enterprise are able to enjoy real political
equality in the context of the social enterprise’s social impact
work.

The reader will notice that this note’s argument is driven
by theoretical work done in a variety of fields, especially demo-
cratic theory, development ethics, nonprofit law, corporations
law and contract law. An interdisciplinary approach of this
kind is essential when the question presented is itself interdis-
ciplinary: whether a particular financial model for a social im-
pact project helps realize a democratic value such as political
equality. If it accomplishes nothing else, this note should show

13. In this way, beneficiaries in the consumer-beneficiary model fit
Hansmann’s definition of “patron”, whose relationships with various kinds of
entities are the focus on Hansmann’s seminal analysis of ownership and con-
trol rights in relationships between individuals and various kinds of organiza-
tion. Cf. HENRY HANSMANN, THE OwWNERSHIP OF ENTERPRISE 12-16 (1996). It
may also be that mechanisms of “upward” accountability, in the case of the
consumer-beneficiary model, are also mechanisms of “downward” accounta-
bility, because the beneficiaries are also the social enterprise’s financial sup-
porters. These themes are not explored in this note but may bear further
investigation. Another fruitful line of inquiry might be to analyze kinds of
“voice” accountability in the consumer-beneficiary model, paying special at-
tention to the distinctions between speaking for, speaking as and speaking
with beneficiaries. See Horsch, supra note 5, at 14548 (citing Hugo Slim, By
What Authority?: The Legitimacy and Accountability of Non-governmental Organisa-
tions, Address at the International Council on Human Rights Policy Interna-
tional Meeting on Global Trends and Human Rights—Before and After Sep-
tember 11 (Jan. 12, 2002), http://www.gdrc.org/ngo/accountability/by-
what-authority.html (last visited Mar. 23, 2013)).

14. See discussion infra Part IL.C.
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that social enterprise law scholarship could be advanced in im-
portant and interesting ways by entering into a dialogue with
sophisticated normative theories developed in philosophy and
elsewhere.

The following is a summary roadmap of the note. Part I of
the note defines the concept of social enterprise and the con-
sumer-beneficiary model. It also introduces the idea of norma-
tive superiority based in intrinsic features, defines political
equality and defends the value of political equality generally
and in social impact work, where it takes the form of benefici-
ary participation. Also introduced is an analytical framework
that can be used to measure political equality in a political sys-
tem like a social impact organization by measuring the quality
of beneficiary participation in that organization. Part II applies
the analytical framework to the consumer-beneficiary model to
demonstrate that the model is normally characterized by polit-
ical equality (because it enables high-quality beneficiary partic-
ipation) and is, in that way, normatively superior to alternative
models of social impact work. Part II also illustrates some of
the weaknesses in participation-by-consumption, however,
pointing to the 2010 microfinance tragedy in India. Part III
identifies two mechanisms that would be helpful in realizing
the political equality potential of the consumer-beneficiary
model: a consumer protection regime and a contractual ar-
rangement that would bring a nonprofit intermediary into the
relationship between the social enterprise and its benefi-
ciaries.

11.
FunpaMENTAL CONCEPTS

A. Social Enterprise and the Consumer-Beneficiary Model

A social enterprise is a type of social impact organization
(an organization for which achieving social impact is a primary
objective). A social enterprise is distinguishable from other
kinds of social impact organizations by the fact that it seeks to
achieve social impact through the use of earned-income strate-
gies generally associated with traditional for-profit busi-
nesses.'> A good example of a social enterprise is Digital Di-

15. For the most part, this definition tracks the definition provided by
Keren Raz: “a social enterprise . . . is (1) an organization that serves first and
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vide Data (“DDD”), a data-entry business that is staffed entirely
by people with disabilities and victims of sex trafficking and
that uses its profits to provide scholarships for its employees.'®
Other models of social enterprise exist.!'” For example, some
social enterprises seek to achieve social impact by selling ser-
vices to other social impact organizations that help those orga-

foremost a social mission, (2) through the use of sophisticated business mod-
els typically associated with traditional corporate activity, (3) pursuing multi-
ple financing options, and (4) facing novel governance challenges when bal-
ancing the interests of donors and investors.” Keren G. Raz, Toward an Im-
proved Legal Form for Social Enterprise, 36 N.Y.U. Rev. L. & Soc. CHANGE 283,
287-88 (2012). The only substantive difference between the definition used
in this note and Raz’s is that Raz’s definition specifies that serving a social
mission is first and foremost for a social enterprise while the definition used
here leaves open the possibility that a social enterprise could have primary
objectives in addition to serving a social mission. As Raz points out: “[t]he
definitions of social enterprise and social entrepreneurship are controver-
sial. The field lacks consensus . . . .” Id. at 285 n. 3. One of the broadest
definitions of social enterprise comes from a major facilitator of social enter-
prise, Ashoka: “Social entrepreneurs are individuals with innovative solu-
tions to society’s most pressing social problems.” What is a Social Entrepre-
neur?, AsHOKa, http://www.ashoka.org/social_entrepreneur (last visited
Mar. 20, 2013).

16. Raz, supra note 15, at 288 (citing Work at DDD: Education and Employ-
ment, DiGiTAL DiviDE DATA, http://www.digitaldividedata.org/impact /em-
ployment).

17. A few helpful methods of categorizing social enterprises include: Su-
tia Kim Alter’s three-part typology (mission-centric, mission-related and un-
related-to-mission forms of social entrepreneurship), Sutia Kim Alter, Social
Enterprise Models and Their Mission and Money Relationships, in SociAL ENTRE-
PRENEURSHIP: NEw MoODELS OF SUSTAINABLE SociAL CHANGE 205 (Alex Nich-
olls ed., 2006); a division of social entrepreneurship into Type 1 (social en-
terprise) and Type 2 (social innovation), Nicholls, supra note 3, at 242 (cit-
ing Alex Nicholls, The Functions of Measurement in Social Entrepreneurship, in
Hanbsook oF Social. ENTREPRENEURSHIP RisearcH (K. Hockerts, J. Robin-
son & J. Mair eds., 2009)); a two-dimensional categorization of social entre-
preneurs developed by Columbia Business School’s Research Initiative on
Social Entrepreneurship, CatHeRINE H. CLark & SeLEN Ucak, RISE For-
ProriT Social. ENTREPRENEUR REPORT: BALANCING MARKETS AND VALUES, 8
(Mar. 2006), http://www.riseproject.org/rise-sep-report.pdf; social enter-
prise business model archetypes by source of revenue (contributions, sales,
service offerings, etc.), Jennifer L. Woolley, Albert V. Bruno & Eric D. Carl-
son, Social Venture Business Model Archetypes: The Balance Between Economic and
Social Value Creation (unpublished manuscript) (on file with author); and
Robert Wexler’s division of social enterprises along lines of legal authority
based on the organizations’ specific activities, Wexler, supra note 3, at 570.
DDD would likely fall under Wexler’s “job training” category. See id.
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nizations to achieve their goals.!® IDinsight is such a social en-
terprise: its mission is “to partner with [social impact organiza-
tions] to generate and use rigorous evidence to improve social
impact.”!® IDinsight designs randomized trials for particular
social impact organizations through which it tests the
strengths and weaknesses of current and alternative methods
of implementing the organization’s social impact projects.??
This note focuses on a model that is distinct from both the
DDD model and the IDinsight model: the “consumer-benefici-
ary” model is one in which the social enterprise finances its
activities in significant part through revenue from the sale of
goods or services directly to its ultimate beneficiaries.?! One of
the defining features of this model is that its end consumers
are also its intended beneficiaries. Notice that DDD’s benefi-
ciaries are its employees, not its consumers, and that IDin-
sight’s consumers are the social impact organizations that
serve the people IDinsight hopes will ultimately benefit from
its efforts.??

KickStart is one example of a social enterprise on the con-
sumer-beneficiary model.?® KickStart develops and sells tech-
nologies to underprivileged individuals in Kenya, Tanzania
and Mali that these individuals use to start new businesses or
increase the profitability of existing businesses.?* Irrigation

18. These social enterprises fall into Wexler’s “provision of technical as-
sistance” category. See Wexler, supra note 3, at 570.

19. IDinsiGHT, http://idinsight.org.

20. Id.

21. This model is slightly broader than Wexler’s “producing products for
a charitable class” category, merely because the model explored here also
provides services. Cf. Wexler, supra note 3, at 571. Yet another model, which
serves as an interesting comparison, is used by Indego Africa, which con-
nects artisans in Rwanda with markets in the U.S. while turning large por-
tions of profits generated to educational programs for the artisans. What is
Indego Africa?, INDEGO AFRICA, http://www.indegoafrica.org/what-is-indego-
africa. Indego helps beneficiaries by helping them sell their products;
whereas a social enterprise on the consumer-beneficiary model helps its ben-
eficiaries by selling its products to them.

22. To the extent that IDinsight considers its social impact organization
clients its ultimate beneficiaries, IDinsight also fits the beneficiary-consumer
model.

23. Cf id. (describing KickStart).

24. About KickStart, KickSTART, http://www.kickstart.org/about-us. Four
other examples of the consumer-beneficiary model include the INSTITUTE
FOR ONeEWoORLD HiALTH, http://www.oneworldhealth.org; DesicN THAT
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pumps are KickStart’s bestselling technology.?> The pumps
enable farmers to grow their crops year-round and get better
yields. The pumps were designed to be easy to transport, in-
stall and repair.26 As of February 1, 2012, KickStart has sold
over 200,000 pumps,?’ retailing between $35 to $95.28 The
people who purchase KickStart’s pumps are the very people
KickStart aims to help out of poverty.?? Approximately 28% of
KickStart’s income came from the sale of its products in 2010
and 24% in 2011.30

Microfinance institutions—like Grameen Bank and Com-
partamos Bancos—also follow the consumer-beneficiary
model of social enterprise; but, unlike Kickstart, they sell ser-
vices, rather than products, to their beneficiaries.3! Both ser-
vice-selling and productselling social enterprises following the
consumer-beneficiary model are normally characterized by po-
litical equality. As will become clear, however, consumer-bene-
ficiary social enterprises that sell financial services (like
Grameen and Compartamos) run into special problems: with-
out regulatory or contractual solutions in place, they fail to
achieve political equality, and such solutions have various effi-

MaTtrERS, http:// www.designthatmatters.org; ENTERPRISEWORKs VITA,
http://www.enterpriseworks.org; and DesicN ReEVOLUTION, http://www.d-
rev.org. See Wexler, supra note 3, at 571.

25. See About KickStart, KICKSTART, http://www.kickstart.org/about-us.

26. See id.; Establish a Supply Chain, KickStarT, http:// www.kickstart.org /
what-we-do/process/step-03.php; Why We Sell Our Tools, KickSTART, http://
www.kickstart.org/whatwe-do/why-we-sell.

27. Our Impact, KickSTART, http://www.kickstart.org/what-we-do/impact
(last visited Feb. 17, 2013).

28. About KickStart, KICKSTART, http://www.kickstart.org/about-us.

29. Id.

30. Financials, KickSTaRT, http://annualreport.kickstart.org/financials.
html (last visited Feb. 18, 2013).

31. See GramreeN Bank, http://www.grameen-info.org; COMPARTAMOS
Banco, http://www.compartamos.com/wps/portal/Compartamos. Wexler
places microfinance in its own category—separate from producing products
for a charitable class—because microfinance is subject to its own, distinct
line of legal authority. See Wexler, supra note 3, at 573. For the purposes of
the argument developed in this note, it is helpful to focus on the larger
category that contains both social enterprises that sell products to their end
beneficiaries and social enterprises that sell services to their end benefi-
ciaries. Both kinds of social enterprise share the feature that this note argues
is relevant from the perspective of political equality—namely, their consum-
ers are also their end beneficiaries.
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ciency costs that must be accounted for, along with any politi-
cal equality achieved.

B. Reasons: Intrinsic Features and Consequences

As indicated above, this note aims to show that the con-
sumer-beneficiary model is normally characterized by political
equality and is, in that way, normatively superior to some alter-
native models of social impact work. The consumer-beneficiary
model is normatively superior to alternatives in the sense that
we have reasons to choose the model over alternatives when
we make decisions about whether and how to support social
impact work. These decisions may determine, for example,
which social impact work model we as founders should use,
which social impact projects we as investors and philanthro-
pists should fund and which social impact projects we as
policymakers or citizens should promote through changes in
policy.

While the aim of the note is to show that we have reasons
to choose the consumer-beneficiary model over alternatives,
the aim is not to show that those reasons are always decisive.
The note does not pretend to discuss all reasons or even all
kinds of reasons relevant to choosing between the consumer-
beneficiary model and alternatives. The aim is much more
modest: only to show that at least a few of the reasons that
should enter our deliberations when choosing between alter-
native social impact projects militate in favor of the consumer-
beneficiary model. Thus, the argument here is not at all incon-
sistent with the position that alternative models of social im-
pact work (like direct aid) are most appropriate in some cir-
cumstances (like disaster recovery).

The remainder of the note, after this section, will be de-
voted to elaborating on the reasons that militate in favor of the
consumer-beneficiary model—the model is normally charac-
terized by political equality, the value of which is grounded in
respect for beneficiaries. It will be helpful at the outset, how-
ever, to describe the kind of reason that will be the focus of
the ensuing analysis, because that kind of reason may be unfa-
miliar to some readers. The analysis focuses on reasons gener-
ated by the intrinsic features of implementing the consumer-
beneficiary model and not on reasons generated by the conse-
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quences of that implementation.32 Both kinds of reason are
commonly cited in academic literature, policy debates and eve-
ryday deliberation, and they ought to be distinguished.??

1. The Distinction in Theories of Punishment

To grasp the distinction between reasons based in conse-
quences and reasons based in intrinsic features, recall the fa-
miliar debate between utilitarian and retributive theories of
punishment.3* Utilitarian theories of punishment were first

32. The reader might skip this subpart if the distinction is familiar. One
advantage flowing from a focus on intrinsic features is that it may help con-
nect the question of beneficiary participation in all social impact work to
literature on human rights organizations respecting human dignity. See Final
Draft Report 2009, Human Rights Organisations: Rights and Responsibilities,
InT’1. Councir. oN Hum. Rts. 11 106-08 (2009), http://www.ichrp.org/files/
reports/67/119_report.pdf (“Organisations are likely to stay true to their
mission if they work in an appropriate way with the people they aim to pro-
tect or represent. The quality of this central relationship is likely to measure
an organisation’s respect for human dignity.”); see also INGO Charter, supra
note 6; NGO Code, supra note 6.

33. SeeJean Hampton, Correcting Harms Versus Righting Wrongs: The Goal of
Retribution, 39 UCLA L. Rev. 1659, 1668 (describing the pervasiveness of rea-
soning relying on intrinsic features as follows: “Thus, Kant’s second way of
defining human worth is egalitarian, and critical to the concept of moral
respect. All of us must be valued as equals insofar as we all have the same
value as ‘ends in ourselves.” This ‘democratic’ conception of value has been
popular, albeit not universally accepted, in the modern world.”); Amy GuT-
MANN & DENNIS THOMPSON, DEMOCRACY AND DISAGREEMENT 165 (1996) (stat-
ing that consequentialist reasoning is pervasive).

34. See generally JonN KapLAN, ROBERT WEISBERG & GUYORA BINDER, CRIMI-
NAL Law 29-102 (6th ed. 2008). Other examples might be used to illustrate
the difference. Much discussion of human rights turns on the importance of
intrinsic features relative to consequences. Many of us agree, for instance,
that it is morally impermissible for a state to torture a person, even if tortur-
ing that person would have net positive effects. At bottom, the intuition gen-
erally is that torture, by its nature, simply treats the tortured person with
inadequate respect. Torture has the intrinsic feature, that is, of treating the
tortured person with inadequate respect. Consider the interesting list of dif-
ferent kinds of reasons (“reasons of principle” and “consequentialist rea-
sons”) provided by the BBC Ethics Guide. BBC, Why is Torture Wrong?, ETHICS
GuIDE, http://www.bbc.co.uk/ethics/torture/ethics/wrong _1.shunl (last ac-
cessed Feb. 17, 2013). Notice that all the consequentialist reasons tend sim-
ply to reject the premise in the hypothetical that torture would result in a
net benefit to society. This note relies on a slightly different view of reasons
based on intrinsic features than that of most retributivists, but the difference
will be easy to describe when the retributivist theory of punishment is in
view.
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put forward in Europe in the late 18th Century by Cesare Bec-
caria in Italy and Jeremy Bentham in England.?> According to
utilitarian theories, we ought to prefer an institution of pun-
ishment that prevents crime, because such an institution is
conducive to achieving the greatest happiness and least pain
for the greatest number.36

Utilitarian theories of punishment apply to institutions
the normative standard that utilitarianism, a branch of ethics,
applies to all acts.®? Utilitarianism is a species of consequential-
ism, which holds that “the only thing relevant to determining
whether or not an action is right are the consequences produced
by that action . . . .”3* All versions of consequentialism say that
right actions are those that maximize the good, and different
species of consequentialism specify the good in different ways.
Utilitarianism says the good is utility and the absence of pain.??
In shorthand, we can say that according to any species of con-
sequentialism the good is prior to the right—that is, what ac-
tion is right depends on what good or ill that action will pro-
duce. Consequentialists generally, like those who apply utilita-
rian standards to institutions of punishment, should agree that

35. KapLAN, supra note 34, at 31-32.

36. Id.; see, e.g., JirEmy BenTHAM, THE THEORY OF LeGisLAaTiON 322-25
(C.K. Ogden ed., Harcourt 1931) (“[P]Junishment ought not to be inflicted
.. .. [where it has] no power to produce an effect upon the will, and . . . , in
consequence, [has] no tendency towards the prevention of like acts. . . . The
evil of the punishment [for the offender] must be made to exceed the ad-
vantage of the offence [for the offender].”), quoted in KArLAN ET AL., supra
note 27, at 35; see also John Rawls, Two Concepts of Rules, 44 PHiL. Rev. 3, 5
(1955) ([T]he utilitarian view holds that . . . . [i]f punishment can be shown
to promote effectively the interest of society it is justifiable, otherwise it is
not.”), quoted in KAPLAN ET AL., supra note 36, at 31.

37. The view that a utilitarian theory of punishment necessarily rests on a
broad utilitarian theory of ethics has its detractors. Guyora Binder and
Nicholas Smith hold the view that “utilitarian penology does not . . . entail
an ethical obligation on the part of individuals to act so as to maximize util-
ity.” Guyora Binder & Nicholas Smith, Framed: Utilitarianism and Punishment
of the Innocent, 32 Rutcers L.J. 115, 212 (2001), cited in KAPLAN ET AL., supra
note 34, at 60. As indicated in the preceding footnote, however, Bentham
certainly seemed to think his utilitarian penology rested on his broader utili-
tarian ethical theory. The distinction between “act utilitarianism” and “rule
utilitarianism” is ignored in this note.

38. Juria Driver, ETHics: THE FUNDAMENTALS 40 (2007) (second empha-
sis added).

39. For an accessible overview of contemporary consequentialist theories
and problems with them, see id. at 61-79.

Imaged with Persmission of N.Y.U. Journal of Law and Business



632 NYU JOURNAL OF LAW & BUSINESS [Vol. 9:617

our choice between alternative institutions of punishment
ought to depend on the good or ill produced by erecting
those different institutions.

Immanuel Kant developed a retributive theory of punish-
ment in opposition to the utilitarian theories of his time.*°
Kant is the progenitor of most retributive theories of punish-
ment,*' but there is great variety among contemporary Kant-
ian retributive theories of punishment, all of which are Kant-
ian in slightly different ways.4? The most important element of
Kant’s theory that appears in contemporary theories is the
idea that our choice between alternative institutions of punish-
ment ought to depend on their intrinsic features and, in particu-
lar, on whether the institutions treat persons in the right
way.*? Kant evaluated institutions of punishment only by refer-
ence to their treatment of offenders, but some contemporary
Kantian theorists also require punishment to treat victims in
the right way.** A number of points of clarification are now
overdue. We will begin with the idea that choosing between
institutions should depend on the intrinsic features of those
institutions.

According to the Kantian view, whether an institution
treats offenders and victims in the right way is determined
completely independently of the consequences that actually
result from that treatment.*> Moreover, treating offenders and

40. See IMMaNUEL KaNT, THE METAPHYSICS OF MoRrALs 195 (W. Hastie
trans., 1887) (“[W]oe to him who creeps through the serpent-windings of
utilitarianism to discover some advantage that may discharge him from the
justice of punishment, or even from the due measure of it.”), cited in KarLaN
ET AL., supra note 34, at 33.

41. KAPLAN ET AL., supra note 34, at 32.

42. See also DriveR, supra note 38, at 100 (“There are many philosophers
writing today who agree with the basics of Kant’s [general ethical] theory,
but who think him mistaken about its implications in some cases.”).

43. See infra note 48 and accompanying text.

44. See, e.g., Hampton, supra note 33, at 1692 (“[O]n the Kantian view,
which undergirds my retributive theory, it is not strength, power, intelli-
gence, or skill that creates worth; it is our bare humanity, something pos-
sessed equally by the weakest and the strongest among us. To restore this
value, the wrongdoer must be defeated in a way that makes the relative value
of victim and wrongdoer apparent.”).

45. KanT, supra note 40 (“Juridical punishment can never be adminis-
tered merely as a means to promoting another good either with regard to
the criminal himself or to civil society, but must in all cases be imposed only
because the individual on whom it is inflicted has committed a crime.”). See
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victims in the right way is a necessary condition for one institu-
tion of punishment to be preferable to another; on their own,
that is, good consequences brought about by an institution
that fails to treat offenders and victims in the right way cannot
make that institution preferable to an alternative that does
treat offenders and victims in the right way.*¢ This is what it
means when Kantians say our choice between alternatives
ought to depend on treating offenders and victims in the right
way. In other words, where consequentialists understand the
good to be prior to the right, Kantians understand the right to
be prior to the good.*”

Even supposing it is true that our evaluation of alternative
institutions of punishment ought to depend on whether they
treat offenders and victims in the right way, this tells us noth-
ing about the content of that treatment. What makes one treat-
ment the right way to treat offenders and victims and another
the wrong way? The consequentialist, for whom the good is
prior to the right, would simply ask what treatment would max-
imize the good. If the right is prior to the good, however, we
can no longer look to the good in order to determine the con-
tent of the right. The right way to treat a person, according to

also, DrIVER, supra note 38, at 80 (stating that Kantian ethics “defines right
independently of the good”).

46. KanT, supra note 40. Note, of course, that this simple statement does
not tell us how to choose between institutions that all fail or all meet the
necessary condition. How such a choice should be made depends on the
Kantian notion of the “categorical imperative,” which cannot be described in
full, here. The “penal law,” as Kant puts it, is one example of such a categori-
cal imperative. Id. For an admirably accessible explanation of what it means
for something to be a categorical imperative in Kant’s moral theory, see
Jonn DerGH, AN INTRODUCTION TO Ethics 140-46 (2010). For somewhat
more technical discussions, see DRrIVER, supra note 38, at 80-93 and Robert
Johnson, Kant’s Moral Philosophy, STANFORD ENCYCLOPEDIA OF PHILOsOPHY
(Apr. 6, 2008), http://plato.stanford.edu/entries/kant-moral (last visited
Feb. 17, 2013). For two of many sophisticated treatments of Kant’s moral
philosophy, see CHRrISTINE KORSGAARD, CREATING THE KINGDOM OF EnNDs
(1996) and JonN Rawrs, LecTurEs oN THE HisTORY OF MORAL PHILOSOPHY
143-232 (Barbara Herman ed., 2000).

47. See, e.g., JonN Rawis, A THrory oF Justice 38 n. 23 (1975) (citing
“the priority of right as found in Kant”); John Rawls, Two Concepts of Rules, 44
PuiL. Rev. 3, 5 (1955) (“The state of affairs where a wrongdoer suffers pun-
ishment {in proportion to his wrongdoing] is morally better than the state of
affairs where he does not; and it is better irrespective of any of the conse-
quences of punishing him.”).

Imaged with Persmission of N.Y.U. Journal of Law and Business



634 NYU JOURNAL OF LAW & BUSINESS [Vol. 9:617

the Kantian, is the way that respects the person as an autono-
mous, rational being of the same worth as all other persons.*8

A brief look at one particular Kantian theory will show
what it might mean to treat a person in a way that respects that
person and, in turn, how a Kantian theory ultimately serves as
a foundation for a theory of punishment. Some philosophers
say that to know whether a particular act respects a person one
ought to look to the expressive function of the act. So, Elizabeth
Anderson and Richard Pildes write, for instance, that “what
makes an action morally right depends on whether it expresses
the appropriate valuations of (that is, attitudes toward) per-
sons.”#9 Expressing appropriate valuations of persons falls
neatly into the idea of respect attributed to Kant, above.

Importantly, the Anderson/Pildes expressive theory un-
derstands the expressive function of an act as an intrinsic fea-
ture of the act, not as a consequence of the act.’ The theory
does not look to the psychological results of a given expres-
sion, for instance, but instead “hold[s} people accountable for
the public meanings of their actions”' which are “set by objec-
tive criteria for determining the meanings of action.”2 The
public meaning of an act is not a consequence of the act but
rather part of what the act is itself—that is, an intrinsic feature
of the act. The meaning of the act is intrinsic in the way that,
when musicians play music that expresses sadness, there is sad-

48. This interpretation of Kantian ethics focuses on the second formula-
tion of the categorical imperative, which runs as follows: “Act in such a way
that you treat humanity, whether in your own person or in the person of
another, always at the same time as an end and never simply as a means.”
IMMANUEL KANT, GROUNDING FOR THE METAPHYSICS OF MORALS 36 (James W.
Ellington trans., Hackett Publishing 1981), quoted in DriveR, supra note 38, at
90. See also Hampton, supra note 33, at 1668 (“[On Kant’s view,] we are
obliged to respect our fellow human beings equally, no matter what the state
of their moral character, insofar as each human being is an autonomous,
rational being . . . . All of us must be valued as equals insofar as we all have
the same value as ‘ends in ourselves.’”); Elizabeth Anderson & Richard
Pildes, Expressive Theories of Law: A General Restatement, 148 U. Pa. L. Rev.
1503, 1509 (2000).

49. Anderson & Pildes, supra note 48, at 1504.

50. Id. at 1508 (distinguishing the concept of expression from both cau-
sation and communication).

51. Id. at 1513 (emphasis added).
52. Id. at 1512.
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ness in the music itself, whatever sadness might also have been
created in the psyches of the listeners.>?

An example might clarify the point. Suppose teenagers
blare a car horn late at night in a quiet residential neighbor-
hood, intending to signal their arrival to a friend.** The teen-
agers’ behavior fails “to consider or to take the neighbors’ in-
terests in peace and quiet as a reason for action, [and there-
fore] expresses inconsiderateness toward their neighbors.”5
Notice that the behavior expresses inconsiderateness even if
no one in the neighborhood actually hears the horn. The ex-
pressive function that makes the act wrong is not fundamen-
tally connected to the consequences of the act—possible nega-
tive psychological impact—Dbut is instead an intrinsic feature of
the act.

Consequences can and do come into play in an expressive
theory, according to Anderson and Pildes, but only to the ex-
tent that they are objects of attitudes.?® “Expressive theories,”
they write, “tell us [we ought] to pursue consequences that are
good for people, provided that pursuing those consequences
by the means selected is compatible with caring about people
in the right way.”?” Thus, it is relevant to an expressive evalua-
tion of an act that an actor pursues the right consequences—
for to do otherwise could express disrespect for other per-
sons—but it is not relevant to the evaluation what conse-
quences are actually brought about. For such an expressive
theory, as for other Kantian theories, the right is still prior to
the good.5®

53. Id. at 1508 (using the example to make a related but slightly different
point—namely, that what is expressed is not necessarily caused by the state
of mind of the actor).

54. See id. at 1512.

55. Id. at 1512-13.

56. Id. at 1513 (“To disregard the consequences of one’s actions is one
way to fail to care about people in the ways we ought to care about them.”).

57. Id. at 1513-14.

58. Note that the theory does not imply that we ought to maximize the
intrinsic feature of correct expression. /d. at 1512 (“In this respect, expres-
sive theories are like the rules of grammar or logic. Those rules do not tell us
to maximize the amount of correct grammatical or logical statements in the
world . . . . Instead, those rules tell us that when we are speaking or reason-
ing, we should do so subject to certain regulative constraints.”). Any act that
might increase expression of respect in the world is itself to be evaluated
according to its intrinsic features, whether it expresses respect for persons.
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Now, an expressive theory can be applied to the evalua-
tion of institutions of punishment in the following way.5° First,
one can say that at least part of the wrong committed by the
offender and suffered by the victim of a crime is an expressive
wrong. That is, the offense expresses disrespect for the victim.
Second, one can say that the right way for an institution of
punishment to respond to this expressive wrong is with its own
expressive act, one that “rights” the wrong.

Jean Hampton develops such an expressive theory. She
writes that certain wrongs have the expressive function of “rep-
resenting [the victim] as worth far less than his actual value
[and] represent[ing] [the offender] as elevated with respect
to [the victim], thereby according [the offender] a value that
she does not have.”® Hampton points out that our response to
such a wrong, whatever that response is, has an expressive
function.®! An institution of punishment has the right expres-
sive function (i.e., treats an offender and a victim in the right
way) when it treats the offender in a way that “vindicate[s] the
value of the victim denied by the wrongdoer’s action” by con-
structing “an event that not only repudiates the action’s mes-
sage of superiority over the victim but does so in a way that
confirms them as equal by virtue of their humanity.”®2 Hamp-
ton recognizes that constructing such an event can be an ex-
tremely difficult task.5® It is also worth stating explicitly that

59. Anderson and Pildes argue that their conclusion that “we are all mor-
ally required to express the right attitudes toward people” applies equally to
the actions of individuals and to “the actions of collective agents, including
the actions of States.” Id. at 1514; see generally id. at 1514-27. Evaluating the
actions of collectives/institutions may not be exactly the same as evaluating
those collectives/institutions directly, but the Anderson and Pildes argu-
ment, as well as the Hampton argument, seem to apply to either kind of
evaluation. This note continues to focus on the evaluation of institutions
directly.

60. Hampton, supra note 33, at 1677.

61. Id. at 1684 (“[A] decision not to punish wrongdoers such as the rapist
is also expressive: it communicates to the victim and to the wider society the
idea that such treatment, and the status it attributes the victim, are appropri-
ate, and thus, in the case of the rape victim, reinforces the idea that women
are objects to be possessed and are ‘there for the taking.’”).

62. Id. at 1686.

63. Id. at 1685. One important point is that, for Kantians, treating the
offender and victim in the right way does not only mean refraining from
treating the offender too harshly. Id. at 1691. An institution could also fail to
treat an offender in the right way if it treated the offender too leniently. Id.;
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neither Hampton nor this author means to endorse, through
this analysis, any particular regime of punishment.5* The end
result is that Hampton believes we ought to prefer one institu-
tion of punishment to an alternative not because its imple-
mentation has better consequences, but because its treatment
of offenders and victims is respectful.

2. The Distinction in Social Impact Work

The reasoning used in these evaluations of institutions of
punishment applies relatively straightforwardly to the evalua-
tion of social impact projects. On a consequentialist view,
roughly, one would have reason to choose one social impact
project over an alternative where implementation of the one
has better consequences than implementation of the other.
This is a familiar approach to evaluating social impact work.
For example, Linklaters begins its report on the governance
model developed by the nonprofit Camfed by stating that
“[olne of the major challenges in international development
is to deliver aid effectively: how does a non-governmental or-
ganisation promote and support service provision in impover-
ished communities in a lasting and effective way?”6%

On an intrinsic features view, roughly, one would have
reason to choose one social impact project over an alternative
where implementation of the one has certain intrinsic features

see also KAPLAN ET AL., supra note 34, at 32 (“[Kantian] retributivism involves
both a limiting principle (there must be no undeserved punishment) and an
affirmative justification for punishment (desert justifies punishment).”);
John Rawls, Two Concepts of Rules, 44 Priu.. Rev. 3,5 (1955) (“[A] person who
does wrong should suffer in proportion to his wrongdoing.”).

64. As Jeffrie Murphy observes (echoing the sentiments of many), it is
sobering that “of the . . . offenders handled each day by some agency of the
United States correctional system, the vast majority (80 percent on some esti-
mates) are members of the lowest 15-percent income level . . . [and unless]
one wants to embrace the belief that all these people are poor because they
are bad, it might be well to . . . [consider the] suggestion that many of them
are ‘bad’ because they are poor.” Jeffrie Murphy, Marxism and Retribution 2
PriLosorHy & PusLic AFrairs 217, 237 (1973), quoted in KarLAN T AL, supra
note 34, at 68. If Hampton is right that punishment is also about vindicating
victims, this softens the sting of Murphy’s criticism, but the point remains
that identifying exactly the right way to respond to wrongdoing is an ex-
tremely difficult matter. All the more reason to think carefully about what
justifies various responses.

65. Camrep GOVERNANCE, supra note 5, at 1.
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the other lacks. Someone seeking to provide financial support
to a church-sponsored charitable project might, for instance,
choose one church’s project over another because that church
permits women to hold leadership positions while the other
does not. In such an instance, the consequences of implement-
ing the two projects might be quite similar, and the decision
might instead turn primarily on intrinsic features of the
projects—namely, their implementation under churches with
particular sets of rules governing leadership structure. In this
note, the intrinsic feature being sought out is political equal-
ity, the value of which is grounded in respect for beneficiaries.

One last crucial point must be made regarding the nature
of the argument in this note.®® This note eschews both the
consequentialist view that consequences are the only thing that
matters to an evaluation of alternative social impact projects
and the Kantian view described above that only intrinsic fea-
tures matter to such an evaluation. The premise on which the
rest of this note builds is the idea that intrinsic features of so-
cial impact projects—and, in particular, whether they respect
beneficiaries—give us reasons to choose one project over an-
other. The note assumes that consequences also matter, but
the note only analyzes potential consequences of implement-
ing the consumer-beneficiary model in a particular context in
Part III. A judgment taking into account all relevant reasons
(whatever their source) is referred to a few times, below, as an
all-things-considered judgment. This note does not propose to
make this judgment.6?

66. The point was made earlier, supra notes 9-10 and accompanying text,
but it needs to be emphasized.

67. Derek Parfit recently published a much-anticipated book in which he
chailenges the distinction between these two modes of thinking (and a third
I have not mentioned). 1 Derek PArriT, ON WHAT MATTERS 419 (2011) (“It
has been widely believed that there are such deep disagreements between
Kantians, Contractualists, and Consequentialists. That, I have argued, is not
true. These people are climbing the mountain on different sides.”). Parfit’s
claim is that the best versions of Kantianism, rule consequentialism and con-
tractualism (as developed by Tim Scanlon) all actually agree which actions
are wrong. Mark Schroeder, Book Review, NOTRE DAME PHiL. Revs. (Aug. 1,
2011), http://ndpr.nd.edu/news/25393-on-what-matters-volumes-1-and-2/.
For a few accessible criticisms, see Constantine Sandis, On What Matters,
Volumes I & II: Not Quite the Top of the Mountain, THE Times HiGHER Epuca-
TION (June 9, 2011) (book review), http://www.timeshighereducation.co.
uk/story.asp?storycode=416411.
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The goal of this section has been to demonstrate two
things. First, a focus on intrinsic features is not alien to legal
analysis. Second, for some (perhaps including some readers),
focusing on intrinsic features is intuitive, at least some of the
time. Notice that the goal has not been to offer a defense of a
focus on intrinsic features. Defending this focus in any rigor-
ous way would take many more pages than are available in one
section of a larger argument. The focus on intrinsic features is
simply the starting point of the following analysis. Just as every
paper that references human rights need not begin with a
complete treatise on the coherence and value of the concept,
so this note will start with the idea that intrinsic features mat-
ter. The following analysis is also not meant to rest on the ex-
position given above. In other words, what follows is not an
argument by analogy to retributive theories of punishment.
The preceding exposition was offered merely to introduce the
distinction between reasons based on intrinsic features and
reasons based on consequences.

C. Political Equality and Social Impact Work
1. Political Equality in General

Before arguing that political equality is an important fea-
ture in social impact work, a general introduction to the con-
cept is necessary. Political equality is a core value in contempo-
rary theories of democracy.%® Political equality is understood
to hold political systems’ decision-making to some kind of
egalitarian ideal. On a utilitarian view, political systems must
be characterized by political equality in order to maximize so-
cial welfare.® In contrast to utilitarian theories of political
equality, procedural theories tend to ask whether political sys-
tems have a particular intrinsic feature: namely, that their
members have equal opportunities to influence political deci-
sions.” As stated above, this note seeks to identify reasons for

68. See Waldron, supra note 11; see also Biatz, supra note 11.

69. Britz, supranote 11, at 31. See generally id. at 31-48 (discussing John S.
Mill, Considerations on Representative Government (1861), reprinted in CoL-
LECTED WORKS, voL. 1 (J.M. Robson & ]J. Stillinger eds., 1981) and John S.
Mill, On Liberty (1859), reprinted in CorLLrCTED WORKS, voL.. 1 (J.M. Robson &
J. Stillinger eds., 1981)).

70. 1d. at 75; see also id. at 117; see generally id. at 75-119 (discussing princi-
pally BRIAN BARRY, POLITICAL ARGUMENT (1965), PETER SINGER, DEMOCRACY
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preferring the consumer-beneficiary model that are rooted in
intrinsic features. In what follows, therefore, this note assumes
a procedural view of political equality. After briefly describing
what procedural political equality is and attempting to defend
the significance of political equality in both traditional politi-
cal institutions and in social impact work, the note will lay out
a framework we can use to measure political equality and then
apply the framework to the consumer-beneficiary model of so-
cial enterprise.

The democratic ideal of political equality is a response to
the inevitability of reasonable disagreement in political sys-
tems. We know that people in a free society will disagree with
each other in good faith about important questions. Political
equality is achieved by establishing procedures that give every
member’s (expressed) opinion the same weight in determin-
ing the political system’s decisions. The reason that political
systems ought to be characterized by political equality is that
such institutions treat their members with adequate respect.”!

There are two reasons to think political systems character-
ized by political equality treat members with adequate re-
spect.” First, such political systems recognize the moral signifi-
cance of the fact of good faith disagreement by registering the
disagreement.”® Registering the disagreement signals at a soci-
etal level the individual recognition that

whatever the state of my confidence about the cor-
rectness of my own view, I must understand . . . that
mine is not the only mind working on the problem in
front of us, that there are a number of distinct intelli-
gences, and that it is not unexpected, not unnatural,

AND DisosepiEncE (1973), Davip GAUTHIER, MORALS By AGREEMENT (1986),
Jonn Rawws, A Tueory oF Justice (1971) and T.M. Scanlon, Contractualism
and Utilitarianism, in UTILITARIANISM AND BEYOND (Amartya Sen & Bernard
Williams eds., 1982)).

71. Waldron describes legislation generated by a process characterized
by political equality as “a respectful achievement—because it is achieved in a
way that is respectful of the persons whose action-in-concert it represents.”
WALDRON, supra note 12, at 109.

72. These two reasons are taken from WALDRON, supra note 12, at 111-14.

73. See WALDRON, supra note 12, at 111.
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not irrational to think that reasonable people would
differ.74

An alternative approach to disagreement, rejected by political
equality, blithely dismisses opposing views as “beneath notice
in respectable deliberation” and “ignorant or prejudiced or
self-interested or based on insufficient contemplation of moral
reality.””® Registering disagreement allows a political system to
start from an assumption that is more respectful of members:
we disagree largely because the issues are difficult and because
we bring different perspectives to the table.”®

While the first reason had to do with simple recognition
of disagreement, the second reason has to do with how the
registered views affect the decision in question.”” Political
equality enables members positively to affect the political sys-
tem’s decisions.” Resolving disagreement with a coin toss
might treat that disagreement as morally significant, but it
would not allow people to affect the outcome of a decision-
making procedure the way a right to vote would.” Political
equality

says that in the case of each individual, the fact that

that individual favours option X is a reason for the

group to pursue option X, even though there is disa-

74. Id. at 111-12. Beitz considers understanding the notion of institu-
tions’ “public recognition of each person’s status as an equal citizen” as
“public recognition of the equal worth of persons, conceived as autonomous
centers of deliberation and action,” avoiding interfering with and even con-
tributing to members’ “respect for themselves and for one another as per-
sons equally capable of making deliberate choices about their own situations
and of carrying out these choices in action.” Britz, supra note 11, at 9293
(citing ALEXANDER MEIKLEJOHN, PoLiTicar Freepom 13 (1960)). Beitz finds
this latter explication of the equal status of citizens insufficient to determine
the question of institutional fairness, which for him is at the core of political
equality, id. at 4, 16-19, 93-94, but I do think that Beitz believes the cited
notions are important to understanding how some ways of recognizing disa-
greement are respectful. Consider, also, Rawls’ notion of the burdens of
judgment. RawLs, supra note 36, at 54-58, discussed in WALDRON, supra note
12, at 111-12.

75. WALDRON, supra note 12, at 111.

76. Id. at 112-13 (“The difficulty of the issues—and the multiplicity of
intelligences and diversity of perspectives brought to bear on them—are suf-
ficient to explain why reasonable people disagree.”).

77. Id. at 113.

78. Id. at 113-14.

79. See id.
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greement. Because there is disagreement, it is not yet

a conclusive reason; still, it counts in favour of the

group’s pursuing X.80

Treating a person’s view that the group should do X as a
reason to do X is a way of respecting that person, because it
implies that the person’s view is presumptively offered in good
faith and potentially relevant to our own deliberations.8!
Treating a person’s view that the group should do X as a rea-
son for the group to do X could also be understood as an ac-
knowledgment of the person’s qualified moral right to direct
her life as she chooses.?2

2. Political Equality Outside Electoral Systems

The democratic ideal of political equality was character-
ized above as a response to the inevitability of reasonable disa-
greement in political systems, one that treats members with a
minimally acceptable degree of respect. If this is a fair charac-
terization, then political equality, or something very like it,
may also have a place in political systems outside the national
electoral systems for which political equality is typically
thought to be an ideal. To argue that political equality itself
has a place in industry or social impact work, for example, we
might appeal to a distinction Beitz draws between two kinds of

80. Id. at 113.

81. See id. at 113-14. I am not convinced that such a procedure implies
that participants ought not, in their own independent judgments, dismiss
the views of other members as ignorant, prejudiced, self-interested or based
on insufficient contemplation of moral reality. In some religious communi-
ties, for example, it is expected that true believers will hold to fundamental
tenants as absolute certainties and will view failure to hold to those tenants
as the result of a spiritual failing. Members of these communities might still
believe that political procedures ought to register a range of views including
some that reject these fundamental tenants. For them, the procedures recog-
nize, for political purposes, that views within the acceptable range ought to
be considered; however, they need not imply that those participating in the
procedure should not, in their own minds, reject some views as the result of
a spiritual failing.

82. We find this idea in, for example, JoHn Rawis, POLITICAL LIBERALISM
52 (1993) and RoBERT NOZICK, ANARCHY, STATE, aND UToPiA 6, 12 (1974).
Arguably, this idea was a driving force even in Hobbes’ political philosophy,
in which the sovereign’s authority ultimately derives from the “Right of Na-
ture” belonging to all persons to preserve themselves. See THoMAs HoBBEsS,
LeviaTHAN 86 (A.R. Waller ed., Cambridge Univ. Press 1904) (1651).
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democratic theories, the narrower of which seeks only to iden-
tify central features of the best government and the broader of
which seeks to identify central features of the best society.®? So
a defense of political equality in industry and social impact
work might be developed within democratic theory (of the
broader kind). What follows is first such a defense and then an
explanation of the way in which something like political equal-
ity could be defended in industry and social impact work by
analogy to defenses in democratic theory.

According to Carole Pateman, political equality in a na-
tional electoral system is not the only political equality that
matters for democracy.®* This should not be too surprising,
since it is fairly commonplace to assume that political equality
is a democratic value in local electoral systems and even in
nongovernmental contexts, as in neighborhood associations.??
Pateman takes this notion one step further, however, and
claims that other sectors, including industry, are also political
systems that can be characterized by more or less political
equality—according to the quality of participation permitted
in the systems—and that political equality in these systems is,
indeed, a democratic value .36

Pateman’s defense of political equality in industry takes a
consequentialist line not pursued in this note.®” She asserts
that high-quality participation in industry has the salutary edu-
cative effect of preparing the participant for participation in
other political systems.®® This preparation results not only in

83. Brrtz, supra note 11, at ix.

84. CaroLE PATEMAN, PARTICIPATION AND DiEMOCRATIC THEORY 42 (1999)
(“The existence of representative institutions at national level is not suffi-
cient for democracy . . . .").

85. See, e.g, HANSMANN supra note 13, at 43 (discussing the value of par-
ticipation in consumer cooperatives).

86. PaTEMAN, supra note 84, at 43. “[S]pheres such as industry should be
seen as political systems in their own right.” See also Crocker, supra note 6, at
311 (endorsing Goulet’s view that “[a]lthough the popular image of partici-
pation involves balloting in national elections, citizens’ face-to-face involve-
ment in local governments, or grassroots development projects, issues of par-
ticipation of women arise in households, and citizen participation in addi-
tion to voting is possible in national and global governance structures.”).

87. See discussion supra Part 1.B.1.

88. PATEMAN, supra note 84, at 4243 (“The existence of representative
institutions at [the] national level is not sufficient for democracy; for maxi-
mum participation by all the people at that level socialisation, or ‘social
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familiarity with democratic procedures, but also in a sense that
participation can have a real impact, in a “broadening of out-
look and interests” and in an “appreciation of the connection
between private and public interests . . . .”89 This is all neces-
sary, in Pateman’s view, because “for a democratic polity to ex-
ist it is necessary for a participatory society to exist, i.e. a soci-
ety where all political systems have been democratised and
socialisation through participation can take place in all ar-
€as.”® Pursuing Pateman’s consequentialist line, we might ar-
gue that we ought also to look for political equality in social
impact work.*! Notice that the benefits of participation that
Pateman says would accrue in the industry context would also
accrue in social impact work.??2 Almost by definition, if people
participate in social impact work designed to benefit them,

training’, for democracy must take place in other spheres in order that the
necessary individual attitudes and psychological qualities can be devel-
oped. . . . [T]he justification for a democratic system in the participatory
theory of democracy rests primarily on the human results that accrue from
the participatory process. One might characterise the participatory model as
one where maximum input (participation) is required and where output in-
cludes not just policies (decisions) but also the development of the social
and political capacities of each individual, so that there is a ‘feedback’ from
output to input.”). Pateman considers industry to be the most important
area in which these capacities can be developed, in part because “most indi-
viduals spend a great deal of their lifetime at work and the business of the
workplace provides an education in the management of collective affairs
that is difficult to parallel elsewhere.” Id. at 43. In many poor communities
around the world, social impact projects play a large role in shaping collec-
tive affairs—access to food, water, education, etc.—and thus provide a simi-
lar opportunity for education in the management of collective affairs.

89. Id. at 74.

90. Id. at 43.

91. Participation may be valuable for other consequentialist reasons as
well: various activities that constitute participation may be enjoyable in them-
selves for beneficiaries. As Henry Hansmann puts it, participation may be a
consumption good. HANSMANN, supra note 13, at 43. It may also be that ben-
eficiaries are better off when they feel an extra degree of control over their
financial rights and obligations—a very important aspect of their lives. Id.; see
generally discussion infra Part I11.B.2.a.

92. Most of those employed in industry, like intended beneficiaries of
social impact work, tend to be relatively disempowered—they do not tend to
have the ear of politicians the way wealthier individuals do. Learning how
political participation works (in its various forms) is therefore especially im-
portant for these segments of the population.
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they gain experience in making decisions about important so-
cial, economic, political issues that affect them.%?

As explained in Part I, this note is concerned with evalua-
tion of social impact projects based on their intrinsic features
rather than their consequences. For this reason, Pateman’s
consequentialist argument for introducing political equality
into various political systems is left to the side. Turning to the
question of intrinsic features, we see that all of the virtues of
political equality in some kind of national electoral system ap-
pear also to be virtues in social impact work.

Establishing a procedure that gives beneficiaries’ opinions
decisional weight is a way of respecting beneficiaries’ capacity
to reflect on the nature of the problems they face and come to
conclusions that are different from the conclusions of those
who manage the social impact work.?* Such a procedure regis-
ters disagreement regarding how a beneficiary population
should be helped, thereby recognizing the moral significance
of the views of the beneficiary population on the questions at
hand. Giving decisional weight to a beneficiary’s view that the
social impact organization should do X is a way of treating that
view as a reason to do X, which is a way of respecting the bene-
ficiary (treating the beneficiary’s views as presumptively worthy
of consideration). At bottom, the intuition is still that what
touches all should be decided by all.?®

93. Crocker and Goulet agree that such participation can prepare the
participant for participation in other, larger systems. Goulet argues that part
of the value of participation in “micro venues” lies in the manner in which
such participation opens the way for scaling up to participation in “macro
venues.” Crocker, supra note 6, at 315; see also id., supra note 6, at 311
(“Throughout his career Goulet insisted that one of development’s most im-
portant challenges is to find ways in which ‘micro’ participation can be ex-
tended to venues of ‘macro’ decision-making.”).

94. Disagreement of this kind is especially unsurprising in the context of
social impact work, particularly where it is international. See, e.g., Julius Nyer-
ere, Education for Self-reliance, in FREEDOM AND SociaLism 267 et seq. (1968)
(arguing that the education system in post-independence Tanzania had a
fundamentally different purpose from the education system established
there by England, the former colonial power); HartiaN LeEp RECONSTRUC-
TION, supra note 5, at 11.

95. It is possible that democratic theorists would prefer to limit the appli-
cation of a concept like political equality to political systems like national
electoral systems. Even if democratic theory does not apply directly to social
impact work, though, it seems that many of the reasons (grounded in re-
spect for persons) that democratic theory gives for political equality support
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We should not ignore potentially relevant differences,
though, between political systems like industry and social im-
pact work and political systems like national electoral systems.

. There may be systems where we do not expect political equal-
ity (or anything like it). For example, students in primary and
secondary schools have next to no say in the governance of
their schools,?® and, likewise, non-shareholder consumers of
many larger companies have no say in the governance of the
companies they patronize.®” The question may be, then, why
we should think industry and social impact work are the sort of
system in which political equality matters rather than the sort
of system in which political equality does not matter. Pateman,
at least, would likely agree that political equality matters in so-
cial impact work: for a truly democratic polity to exist, she
holds, all “political systems” (not just national government sys-
tems) must be characterized by political equality, where a po-
litical system is understood as “any persistent pattern of
human relationships that involves to a significant extent
power, rule or authority.”® But this view seems overinclusive
because it includes in the concept of a political system primary
schools and most company-consumer relationships.

The problem might be resolved by viewing it in a different
light. It might be that political equality does matter in all the
political systems caught by Pateman’s broad definition, but
that other considerations weigh against or trump establishing
participatory procedures in some of those systems. In other

something very much like political equality in the context of social impact
work. For the sake of simplicity, the argument proceeds as if the democratic
theory analysis of political equality can apply directly to social impact work.

96. Of course, people like Alexander Neill, founder of the Summerhill
School (England), would likely say that we should have political equality in
schools. Neill would likely find support among the administrators, faculty
and students of schools like the Harmony Education Center (Bloomington,
IN) or the Manhattan Free School (New York, NY). See AL.EXANDER NEILL,
SUMMERHILL: A RaDpICAL AprPrOACH TO CHILD REARING (1960); About, HARr-
MONY SchooL, http://www.harmonyschool.org/home/about (last visited
Sept. 29, 2012); FAQ, MaNHATTAN FREE ScHooL, http://www.manhattan-
freeschool.org/faq (last visited Sept. 29, 2012).

97. There are, of course, many companies that are, in fact, owned and
controlled by their customers. See Hansmann, supra note 8, at 149-226 (dis-
cussing customer cooperatives).

98. PATEMAN, supra note 84, at 44 (quoting R.A. DanL, MoperN PoLiTI-
CAL ANALYSIS 6 (1963)).
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words, political equality might demand equal participation in
certain retail companies, but other considerations, such as
prohibitive agency costs associated with implementing any-
thing more than consumers’ participation-by-consumption,
might simply undo any notion of an all-things-considered re-
quirement of equal participation in such companies.*® Mean-
while, in the context of national government, any counter-
vailing considerations do not defeat the importance of equal
participation by citizens. Viewed in this way, the question is
whether social impact work is like other companies, where
other considerations defeat the importance of political equal-
ity, or like government, where other considerations do not de-
feat the importance of political equality.’® Given the signifi-
cance of the role played by many social impact projects in un-
derprivileged communities, it does seem fair to expect those
projects to respect beneficiaries in the same way governments
respect their citizens and, thus, to require political equality in
social impact work.

Two remarks are warranted before proceeding. First, the
all-things-considered judgment regarding whether political
equality is required in social impact work is not necessarily a
consequentialist judgment. It is rather a judgment that may
have to reconcile diverse values. So one might decide that po-
litical equality in social impact work makes that work more re-
spectful of its beneficiaries and that such respectfulness is im-
portant. Meanwhile, one might acknowledge that introducing
mechanisms that ensure greater political equality has costs—
reducing the number of beneficiaries reached by the social im-
pact work, for instance. This note does not propose any partic-
ular way of reconciling the importance of respectful social im-
pact work and the importance of reaching a larger number of
beneficiaries.

Second, much of the following argument proceeds as if
political equality is in fact important in social impact work be-
cause it renders that work more respectful of beneficiaries. On
that basis, costs associated with achieving greater political
equality in social impact work will be relevant to any all-things-

99. Cf HANSMANN, supra note 13, at 35-53.

100. Some of the countervailing considerations in the context of social
impact work will be considered later in this note. See discussion infra Part
111.B.2.
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considered judgment about the desirability of pursuing
greater political equality in social impact work. However, those
costs will not be directly relevant to whether political equality
in social impact work is in fact more respectful of benefi-
ciaries. It is worth asking what it would take for a social impact
project fully to satisfy the demands of political equality, be-
cause we have reasons to value political equality that are inde-
pendent (at least to some extent) of the reasons we have to
value increases in beneficiary welfare.

D. Measuring Political Equality: Introducing
the Analytical Framework

Now that we have a general sense of what political equality
is, why it makes systems respect members and why it might be
relevant in social impact work in particular, we need a way to
characterize or measure political equality in a social impact
project. Almost by definition, political equality is a function of
quality of member participation.'®! To determine the degree
of political equality in a social impact project, then, we need to
know how to evaluate the quality of beneficiary participation
in that social impact project. Denis Goulet and David Crocker
write on beneficiary participation in social impact work.!02
Their evaluations of beneficiary participation operate along
the same three dimensions Pateman uses to evaluate participa-
tion in industry. What follows is an elaboration from Goulet’s,
Crocker’s and Pateman’s work of a three-dimensional analyti-
cal framework we can use to evaluate beneficiary participation
in social impact work.103

Modes of beneficiary participation in social impact work
can be ranked from “thick” to “thin”:104

101. That this idea would be acceptable to the three main theorists of par-
ticipation under consideration here—Carole Pateman, Denis Goulet and
David Crocker—will be substantiated below in Part I.C.

102. Crocker, supra note 6, at 308; Goulet, supra note 1.

103. A version of this analytical framework might be used to evaluate par-
ticipation in other political systems. If I am right about the similarities be-
tween Pateman’s, Goulet’s and Crocker’s classificatory schemata, participa-
tion in industry should be especially easy to evaluate with this framework.

104. The articulation that follows comes from Crocker, supra note 6, at
313-14 (drawing on and supplementing classificatory work in Jay Drydyk,
When Is Development More Democratic? 6 J. Hum. Dev. 247 (2005) and else-
where). One mode that Crocker lists (participatory participation, in which
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Cl. Deliberative participation—the beneficiary, along with
other beneficiaries or other decision-makers, has the
power to make the decision;

C2. Bargaining—the beneficiary has at least a small
amount of leverage that she can use to push the decision-
makers to make one decision rather than another;

C3. Petitionary participation—the beneficiary has a right to
force the decision-makers to listen to her opinions before
the decision is made, but the decision-makers are not
bound by the beneficiary’s opinions;

C4. Consultative participation—the decision-makers decide
to ask the beneficiary for her opinions before a decision is
made, but the decision-maker is not bound by the benefi-
ciary’s opinions;

C5. Passive participation—the beneficiary attends meetings
but only to hear what the decision-makers have decided
and maybe to ask questions about those decisions; and

C6. Nominal participation—the beneficiary is theoretically
permitted to attend meetings but in practice does not or
cannot attend.'%®

beneficiaries have control over implementation of broad goals but no con-
trol over the setting of those goals) has been removed, because this mode
has less to do with the degree of power held by the beneficiary—the ques-
tion of mode—and more to do with what kinds of decisions the power can
be used to decide—the question of entry point. The order in which the
modes are listed is also the reverse of the order Crocker uses. This helps
coordinate the list of modes of participation with the list of participation
entry points.

105. Crocker’s ranking of modes of participation is easily reconciled with
Pateman’s own distinctions between pseudo participation, partial participa-
tion and full participation. Nominal and passive participation (C6. and C5.)
can be thought of as kinds of Patemanian pseudo participation (which occurs
after the decision has been made and in which the actor participates only in
the sense that she has an opportunity to discuss that decision with the deci-
sion-maker), since they occur before the decision has been made. PATEMAN,
supra note 84, at 68-69. Consultative and petitionary participation (C4. and
C3.) are kinds of Patemanian partial participation, which occurs before the
decision has been made but in which the actor lacks ultimate authority to
determine the outcome of the decision, having only an opportunity to try to
influence the real decision-maker. PATEMAN, supra note 84, at 70. Delibera-
tive participation (Cl.) is Patemanian full participation, which occurs before
the decision has been made and in which the actor possesses as much ulti-
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Kinds of participation can also be distinguished based on
a beneficiary’s point of entry into the process of decision-mak-
ing, moving from “upstream” to “downstream”!%6:

Gl. Initial diagnosis of the problem;

G2. Listing of possible solutions;

G3. Selecting one course of actiom,

G4. Preparing for implementation;

Gb. Evaluating and self-correcting during implementation; and

G6. Considering the merits of further action.'®”

A final classification schema to mention, recognized by
both Crocker and Goulet and implicit in Pateman’s work, is
inclusiveness. For example, one might classify social impact
projects according to the degree to which they include tradi-
tionally marginalized populations in decision-making
processes.'®® Adding the inclusiveness dimension to the
Crocker and Goulet schemata gives us a three-dimensional an-
alytical framework, which enables us to classify types of partici-
pation. On one axis we have six modes of participation, from
thick to thin; on a second axis we have six entry points (or
kinds of decisions a participant might help make), from up-

mate authority to determine the outcome of the decision as any other actor.
See PATEMAN, supra note 80, at 71. Bargaining (C2.) is Patemanian partial
participation or Patemanian full participation, depending on the amount of
leverage the beneficiary has.

106. The articulation that follows comes from Goulet, supra note 1, at 322.

107. Goulet’s entry-point classification concerns the nature of the decision
the outcome of which a participant might or might not have power to deter-
mine. This is very close to Pateman’s distinction between low-level and high-
level management, see PATEMAN, supra note 48, at 70, only Goulet’s classifica-
tion schema is finer-grained. Pateman’s high-level management decisions
(decisions regarding the running of the whole enterprise, investment and
marketing) are likely made at points Gl., G2., G3. and G6. Low-level, day-to-
day management decisions, on the other hand, are likely made at points G4.,
G5. and G6. It may be that Pateman’s notion of low-level management deci-
sions captures a residual element—day-to-day implementation without evalu-
ation—that is less clearly identified in the Goulet schema.

108. Crocker, supra note 6, at 313 (citing Bina Agarwal, Participatory Exclu-
sions, Community Forestry, and Gender: An Analysis for South Asia and a Concep-
tual Framework, 29 WorLD Dgv. 1623 (2001)).

Imaged with Persmission of N.Y.U. Journal of Law and Business



2013] FINANCING SOCIAL ENTERPRISE 651

stream to downstream;'?® and on a third axis we have degrees
of inclusiveness.!10

This analytical framework helps us unpack the definition
of political equality: relevant factors in determining whether
political equality exists in a given social impact project include
the thickness of the participation of the beneficiaries permitted
by the structure of the project, the eniry point of that participa-
tion and the inclusiveness of that participation. Determining
the relative importance of each dimension is beyond the scope
of this note, but the framework should still provide a way to
identify some of the differences between models of social im-
pact work that are relevant from the perspective of political
equality. In particular, the framework should help us identify
some of the advantages and disadvantages of the consumer-
beneficiary model of social entrepreneurship.

Pateman, Crocker and Goulet would likely accept the pro-
position that political equality is a function of quality of partici-
pation and would understand it as follows. Pateman under-
stands political equality in industry in terms of its tendency to
foster political equality in other spheres and indicates that
higher-level participation (“upstream” participation in the lan-
guage of the framework developed above!'!) is more likely to
have the educative effect in question.!'? It stands to reason
that thicker participation (what Pateman would call “fuller
participation”!*3) would also be more conducive to such edu-
cation. While one might learn about democratic procedures

109. This is a simplification, of course, since multiple entry points are pos-
sible. Note, also, that these axes are not completely independent since one
of the differences between C4. and C5., for instance, is that the former oc-
curs before the decision is made, and the latter occurs ex post.

110. The shape of the framework seems to cohere with the tenor of
Pateman’s analysis. Our framework is simply more precise. Uses of the
framework in the context of employee participation in industry or benefici-
ary participation in social impact work seem equally unproblematic.

111. Gl., G2. and G3. are especially likely to count as higher-level partici-
pation in Pateman’s sense.

112. PATEMAN, supra note 84, at 74 ("For education in this sense higher
level participation would seem to be required, for only participation at this
level could give the individual experience in the management of collective
affairs in industry and insight into the relationship between decisions taken
in the enterprise and their impact on the wider social and political environ-
ment.”).

113. See id. at 69.
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and the connection between public and private interests from
observation, the lesson will likely be more profound if one is
responsible for navigating the procedures to arrive at a deci-
sion about a substantive issue.!'4

Finally, it seems quite likely that Crocker and Goulet
would agree that the framework developed above measures
political equality by measuring the quality of participation,
along different dimensions.!!'®> Thicker participation, accord-
ing to Crocker, “more fully express[es] individual or collective
agency”;''% and although each kind of participation is valua-
ble, Goulet writes that “upstream” participation enables bene-
ficiaries more fully to “express their agency.”!'” Goulet reaf-
firms the views of Paulo Freire on participation in social im-
pact work expressed in the passage at the outset:

[T]he supreme touchstone of development is
whether people who were previously treated as mere
objects, known and acted upon, can now actively
know and act upon, thereby becoming subjects of

114. Additional arguments from effects can be made. For example: de-
mocracy at the national level (electing representatives to government, etc.)
is a necessary condition for economic development, see, e.g., Adam Przewor-
ski et al., Economic Development and Political Regimes, in Tue DEMOCRACY
SourckBook 108 (Robert Dahl, Ian Shapiro & José Antonio eds., 2003), is at
least not detrimental to a society’s economy, see, e.g., Hristos Doucouliagos &
Mehmet Ulubasoglu, Democracy and Economic Growth: A Meta-Analysis, 52 Am.
J- Povr. Sa1. 61 (2008), or promotes the amelioration of oppression, see, e.g.,
Milton Fisk, Justifying Democracy, 22 CaN. J. oF PHiLOsOPHY 463 (1992). These
arguments, if sound, would make Pateman’s argument more significant, be-
cause if democratic participation at the national level is a good thing, under-
standing processes that improve such participation (here, participation in
other sectors) is all the more important.

115. See Crocker, supra note 6, at 314 (“Popular participation is a way in
which people manifest their inherent worth.”); Crocker, supra note 6, at 311
(“To respect and promote such participation is to respect the dignity of hith-
erto neglected or despised people . . . .”); Crocker, supra note 6, at 309-10
(“The basic idea is that persons and groups should make their own deci-
sions, at least about the most fundamental matters, rather than having
others—government officials, development planners, development ethicists,
community leaders—make decisions for them or in their stead. Authentic
development occurs when groups at whatever level become subjects who de-
liberate, decide, and act in the world rather than being either victims of
circumstance or an object of someone else’s decisions and the tool of some-
one else’s designs.”).

116. See Crocker, supra note 6, at 314.

117. See Crocker, supra note 6, at 312 (discussing Goulet).
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their own social destiny. When people are oppressed
or reduced to the culture of silence, they do not par-
ticipate in their own humanization. Conversely, when
they participate, thereby becoming active subjects of
knowledge and action, they begin to construct their
properly human history and engage in processes of
authentic development.'!'®

A model of social impact work that permits thick, up-
stream and inclusive beneficiary participation does a better job
of respecting beneficiaries than does a model of social impact
work permitting only thin, downstream and non-inclusive (or
no) beneficiary participation.

Reflecting on the definition of political equality, together
with its potential value in social impact work and the analytical
framework for measuring political equality in political systems,
the next question is: what is the measure of political equality in
the social impact work done by social enterprises on the con-
sumer-beneficiary model? Does the consumer-beneficiary
model permit thick, upstream and inclusive beneficiary partici-
pation? The conclusion will be that it does, with certain excep-
tions. Consumer-beneficiary social enterprises that provide fi-
nancial services, for example, only permit meaningful partici-
pation under an appropriate regulatory regime. A contractual
arrangement between the social enterprise, its beneficiaries
and a third-party nonprofit may also help ensure meaningful
participation, though perhaps at some cost.!"?

IIL
APPLYING THE ANALYTICAL FRAMEWORK TO THE
CONSUMER-BENEFICIARY MODEL

A. The Baseline

Before applying the analytical framework to the con-
sumer-beneficiary model, it is helpful to have a baseline for
comparison. Consider how a traditional model of philan-

118. Goulet, supra note 1, at 165 (citing Freire). Yunus seems to be on
board as well when he echoes Freire’s sentiment in Creating a World Without
Poverty by chastising NGOs for treating poor people as objects instead of in-
dependent actors with creative ideas to contribute to solving their own
problems. See YUNUS, supra note 1, at 12.

119. See discussion infra Part I11.B.
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thropic social impact work would fare in the framework.!20
Wealthy philanthropists in one part of the world decide that
they would like to help a particular group of people in a vil-
lage in another part of the world (the beneficiaries). The phi-
lanthropists research problems faced by the beneficiaries, see-
ing malnutrition, disease, failure of local educational institu-
tions and lack of or insufficient access to drinking water as
primary problems. They select access to drinking water as the
problem to tackle and then begin to devise a way to solve that
problem, eventually settling on drilling a well in the benefi-
ciaries’ village. These days,'?! such philanthropists usually
identify a few people among the beneficiaries (or at least from
that part of the world) who can help the philanthropists to
identify problems and intervention strategies and then to im-
plement those interventions. Once the intervention has been
crafted, the philanthropists present their intervention to the
beneficiaries and begin to implement it, hiring a team to drill
the well. Sometime after the intervention has been imple-
mented, the philanthropists make some attempt to determine
whether the intervention has actually solved the original prob-
lem.

This example of a traditional philanthropic model is not
very inclusive. Of the beneficiaries, only a few “experts” partici-
pate at any stage, unless, that is, the evaluation of the interven-
tion after implementation includes other beneficiaries. The
entry points of participation are few and downstream in Gou-
let’s scheme.!?? The experts are probably consulted at the
point of finding a specific way to implement an intervention
already settled on by the philanthropists (G4. Preparing for im-
plementation). The beneficiaries might be consulted at the
point of evaluating the effectiveness of the intervention (G6.
Considering the merits of further action). The modes of participa-

120. The term “philanthropic social impact work” is used to exclude vari-
ous forms of grassroots social impact work. Even narrowing the field in this
way, there are obviously many “traditional” models of philanthropic social
impact work. I describe a slightly exaggerated case. The description pro-
ceeds largely without citation but coheres with the general picture described
by writers in development ethics. See, e.g., Crocker, supra note 6; Drydyk,
supra note 6.

121. See Drydyk, supra note 6, at 333-34.

122. Supra Part 11.D.
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tion, furthermore, are quite thin in Crocker’s scheme.'%® The
experts likely consult the beneficiaries before implementing
the project without binding themselves to change their course
based on input the beneficiaries give (C4. Consultative participa-
tion). It is possible that all the beneficiaries are engaged in
consultative participation at the evaluation stage, but only with
respect to the question of what step should be taken next and
not with respect to the initial intervention. In sum, in this ex-
ample of the traditional model of a social impact project, ben-
eficiary participation is downstream, thin and not inclusive.

The foregoing example is in no way an effort to dismiss
the significance of contributions made by traditional philan-
thropy. Political equality is only one of many values. In some
cases, especially severe emergencies, beneficiaries need imme-
diate aid from experts and have no interest in significant par-
ticipation in their own rescue (defined in a short timeframe).
Nevertheless, it is instructive to see how little political equality
there is in at least one picture of traditional philanthropy and
how much there is, by contrast, in at least one model of social
enterprise.

B. The Political Equality Virtues of the
Consumer-Beneficiary Model

In the consumer-beneficiary model, the consumer-benefi-
ciary engages in relatively high quality participation in the so-
cial enterprise by consuming the social enterprise’s goods and
services.'?* This is a form of participation-by-consumption.
The following analysis evaluates beneficiary participation-by-
consumption in the consumer-beneficiary model of social en-
terprise along the three dimensions of the analytical frame-
work developed above.

123. Supra Part IL.D.

124. It is perhaps worth anticipating the claim that one individual’s
purchase decision is not a significant form of participation because the indi-
vidual has much less say in directing the enterprise than someone on the
board of directors. This is simply the wrong comparison to make. Instead, as
the analysis proceeds in this section, consider how an individual’s purchase
decision is like an individual’s vote. Only collectively does either form of
participation make a difference in how the relevant political system runs, but
in both cases the political systems give their members enough opportunity
for high-quality participation to be said to be characterized by political
equality.
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Through participation-by-consumption, the consumer-
beneficiary of a social enterprise on the consumer-beneficiary
model is arguably involved at all entry points identified by
Goulet. If we understand demand for a good or service as the
willingness and ability to purchase that good or service,'2> we
can see the demand-formation stage as the problem-diagnosis
stage (G1. Initial diagnosis of the problem). The consumer-benefi-
ciary is a participant at this stage.'?6 It is the borrowers who
first decide that they need a loan from a microfinance social
impact organization. Notice, in fact, that in the consumer-ben-
eficiary model it may well be the company, rather than the
beneficiary, that enters only at the second, solution-listing
stage (G2. Listing of possible solutions). The company enters this
stage when it offers its goods or services as candidate methods
of satisfying the consumer-beneficiary’s demands. Thus,
Grameen or Compartamos offer a range of financial services
to potential borrowers. To the extent that the company con-
sults the consumer-beneficiary (during the market research
stage, for example) the consumer-beneficiary also participates
at this stage.

The company will participate in the third stage (G3. Select-
ing ome course of action) by deciding to offer for sale only some
of the goods or services it considered offering in the second
stage (loans but not savings accounts, for example). The con-
sumer-beneficiary must participate in this stage if intervention
is to continue at all, by purchasing goods or services (usually
only some of those on offer). In simple cases, such as where a
consumer-beneficiary purchases a food item and consumes it,
the implementation of the “solution” (including G4. Preparing
Jor implementation and G5. Evaluating and self-correcting during
tmplementation) could be understood to occur at the point of
sale. The sixth step (G6. Considering the merits of further action) is
taken by the consumer-beneficiary, as she considers her expe-
rience with the good or service (perhaps with some consulta-
tion with the company) and decides whether to approach the

125. See Demand, EcoNoMIST, http://www.economist.com/economics-a-to-
z/d#node-21529654 (last visited Mar. 24, 2013); 4 OED 430 (ed. 1989)
(“Polit. Econ. The manifestation of a desire on the part of consumers to
purchase some commodity or service, combined with the power to purchase

126. The notion that the consumer-beneficiary might not be the only par-
ticipant at this stage is taken up below. See discussion infra Parts I1.C, III.
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company again in the future. It is also taken by the company,
as it decides whether to continue offering the good or ser-
vice.'?7

The contrast between the traditional model of philan-
thropy and participation-by-consumption in the consumer-
beneficiary model of social enterprise is perhaps clearest when
one looks to modes of participation. In basic terms, the mode
of participation by the consumer-beneficiary can be classified
as bargaining (C2. Bargaining). It is helpful to focus on
purchases made by individuals for themselves or as representa-
tives of some small unit, such as a family or a business partner-
ship, and on classifying the participation of the individual ac-
tually executing the contract of sale. There is no particular rea-
son to assume that such a focus will identify the “normal” case,
if there is one, since the participation of persons who furnish
funds but do not make purchase decisions, for instance—
which we could classify somewhere between passive participa-
tion (C5. Passive participation) and bargaining (C2. Bargain-
ing)—might account for a large percentage of the participa-
tion we want to count, depending on how we are counting.
Focusing our attention in the way described above allows us to
analyze the more straightforward cases, however, thereby dem-
onstrating the difference between the consumer-beneficiary
model and the traditional philanthropic model. On a widely
accepted definition of bargaining—according to which each
party must offer something the other wants in exchange for a
good, service or promise'?8—it is easy to classify the individual

127. One concern with the application of Goulet’s hierarchy in this con-
text is that Goulet’s entry points might not always be ordered in the way he
sequences them. So, the listing of solutions (i.e., the listing of things for
which there is demand), for example, could be part of identifying the initial
problem (i.e., the demand to be satisfied) and, thus, the first stage. Where
this is the case, the process of deciding which goods or services are going to
be made available becomes much more important relative to the choices
made by the beneficiary consumers. This may reduce the quality of their
participation. Put another way, Goulet’s hierarchy may not be sufficiently
sensitive to variations in the social enterprise’s responses to the information
and bargaining power asymmetries mentioned below. See discussion infra
Part IIL.D.

128. “A performance or return promise is bargained for if it is sought by
the promisor in exchange for his promise and is given by the promisee in
exchange for that promise.” RESTATEMENT (SECOND) OF CONTRACTS § 71(2)
(1981). A fruitful comparison might be made between the bargaining in the
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purchase case as one of bargaining. Grameen, for example,
wants to exchange cash now for cash later (with a higher net
present value, which it then puts back into the company), and
the Grameen borrower wants cash now that she believes she
can use to generate more than what Grameen is willing to ac-
cept at repayment.!2°

The individual purchase case could even be classified as
deliberative participation (Cl. Deliberative participation). It is
certainly fair to characterize some individual purchases as ex-
pressions of collective deliberation. Alex Nicholls writes about
the growth of different kinds of ethical consumption, which he
defines as “an economic space where consumers buy products
that have added social or environmental value above other
competing purchase options.”'30 Examples include boycotts of
sugar produced on plantations that use slave labor!'3! and pa-

consumer-beneficiary model and the process of iteration used (especially in
the tech industry) to develop products that satisfy consumer demands. See,
e.g., Ian Spence & Kurt Bittner, What Is lierative Development? Part 2: The Cus-
tomer Perspective, DEVELOPERWORKS, http://www.ibm.com/developerworks/
rational/library/apr05/bittner-spence/index.html (last visited Mar. 18,
2013).

129. The KickStart exchange with its beneficiaries can similarly be charac-
terized as bargaining. KickStart, for example, wants money instead of the
pumps it has, and the farmers want pumps instead of the money they have.
The picture is more complicated than this, of course, because KickStart uses
for-profit distributors. KickStart sells below-cost to the distributors, which
then sell the pumps for a profit to the farmers. The end result is that the
distributors make a profit, the farmers get pumps below cost and KickStart
gets some money but less than what it cost to produce the pumps. Whether
KickStart gets any of this money—thus, whether it is able to continue its
operations without serious revision—depends ultimately on whether the
farmers are willing to purchase the pumps. If the farmers are unwilling, the
distributors will be unwilling and KickStart will have no purchasers. The
KickStart—farmer relationship is mediated, but the farmer participation in
the enterprise can still be characterized as bargaining in Crocker’s sense be-
cause the farmers can choose to exchange their money for the offered good
or to keep it. Notice that by choosing one piece of equipment offered by
KickStart over another, the farmers also leverage their buying power to af-
fect KickStart’s future design/production choices.

130. Nicholls, supra note 3, at 246. His more technical definition is: “the
product and purpose of markets that aggregate consumer-provider (de-
mand-supply) exchange transactions for goods or services that have—as one
of their defining product characteristics—a normalised notion of social
and/or environmental benefit.” Id.

131. Id. {citing AMANDA BERLAN, Child Labour, Education and Child Rights
Among Cocoa Producers in Ghana, in THE PoLITICAL ECONOMY OF SLAVERY 158-
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tronizing shops like Pret a Manger because of their treatment
of their employees.!?? Ethical consumption is recognition that
even (or maybe especially) the choices we make in economic
life have an ethical dimension.'33 More than that, ethical con-
sumption is recognition that our individual choices in our in-
dividual economic lives are part of a bigger picture in which we
are responsible for consequences of our collective economic
choices.'®

In the consumer-beneficiary model of social enterprise,
the consumer is the beneficiary of the social enterprise. At
least in some circumstances, consumer-beneficiaries can exer-
cise power over the social enterprise (Grameen or KickStart)
in the same way that those engaging in ethical consumerism
exercise power over companies by choosing to patronize or
not to patronize, and this choice can be a collective choice. In
this way, the beneficiaries in the consumer-beneficiary model
can sometimes engage in deliberative participation (C1. Delib-
erative participation) in the social impact work. Basing purchase
choices on decisions about the aggregate effects of our
purchase choices is less possible when one lacks the means to
choose any but the cheapest option, of course, and delibera-
tive participation (through ethical consumption) may not al-
ways (or may only rarely) be possible in the consumer-benefici-
ary model for this reason.

Beneficiary participation-by-consumption in a consumer-
beneficiary social enterprise’s social impact work can be thick,

78 (C. van den Anker ed., 2004); SimoN ScHAMA, ROUGH CROSSINGS: BRITAIN,
THE SLAVES, AND THE AMERICAN RevoruTioN (2005)).

132. See PRET A MANGER, http://www.pret.com/us/about_our_company/
our_team.htm (last visited Oct. 3, 2012).

133. Nicholls, supra note 130, at 250 (citing Amartya Sen for a challenge
to the notion that economic behavior is self-interested behavior, AMARTYA
Sen, ON EtHics anp Economics (1987), and pointing out that the ethical
dimension of economic life was recognized by John Stuart Mill, JouN STUART
Miit, UtititariaNism (G. Sher ed., 2001), and by Adam Smith, Apam SmiTH,
The THEORY OF MORAL SENTIMENTS (A. Macfie & D. Raphael eds., 1976)).

134. Id. (mentioning the contesting of a notion central to neo-liberal mar-
ket economics that “an individual’s choice is not constrained by recognition
of the interdependence of his or her own actions with the choices of others
....7). For a discussion of the concept of collective obligations, see CHRISTO-
rHER KuTz, CoMrLiciTy: ETHICS AND Law FOR A COLLECTIVE AGE (2007) and
Christopher Kutz, The Collective Work of Citizenship, 8 LrcaL THrory 471
(2002).
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upstream and inclusive. Comparisons between the consumer-
beneficiary model and other models could prove fruitful. In
any event, though, the high quality of beneficiary participation
in the consumer-beneficiary model shows that the consumer-
beneficiary model of social enterprise is normally character-
ized by political equality, at least in theory.

C. The Importance of Financial Dependence

One might reject the conclusion that the consumer-bene-
ficiary model is distinguishable from the traditional model by
pointing to social impact projects on the traditional model
that offer their services for free. A health clinic might operate
on this model. One might suggest that the evaluation of bene-
ficiary participation in such a clinic using the framework devel-
oped above would yield the same results it yielded in the evalu-
ation of the consumer-beneficiary model—that beneficiary
participation is thick, upstream and inclusive because the ben-
eficiaries participate at all entry points and in the modes of
deliberative participation or, at least, bargaining. After all, the
beneficiaries of a free health clinic choose whether to receive
the services, and, presumably, the health clinic will lose its
funding if the intended beneficiaries all reject the services.

The distinction between a social enterprise on the con-
sumer-beneficiary model and a free health clinic is that the
funds of the former come, in significant part, from the sale of
its goods or services to its beneficiaries. The social enterprise
on the consumer-beneficiary model is therefore at least some-
what financially dependent on its beneficiaries. KickStart, as
noted above, received between a quarter and a third of its
funds from the sale of its products in 2010 and 2011.135 A so-
cial impact project that is financially dependent on its benefi-
ciaries will be responsive to their purchase decisions in a way
that a financially independent social impact project, like the
clinic described above, would not need to be.

A financially independent social impact project need only
worry about a decrease in the total number of beneficiaries if
that number drops below some threshold that discourages
grant-makers and others from providing funds, whereas a fi-

135. Financials, KiIcKSTART, http://annualreport.kickstart.org/financials.
html (last visited Feb. 18, 2013).
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nancially dependent social impact project will require a rela-
tively high number of consumer-beneficiaries just to remain
solvent. Thus, the general attitude toward providing widely-de-
sired goods or services would likely be quite different. Moreo-
ver, a financially dependent social impact project is more likely
to be sensitive to even slight preferences consumer-benefi-
ciaries have among the offered goods and services. If one par-
ticular product sells especially well, the financially dependent
social impact project has a financial incentive to try expanding
its offering to include new, similar products. A financially inde-
pendent social impact project, meanwhile, is more likely to re-
main content with its current offering because of its own views
(and its funders’ views) on what is needed by the beneficiaries.

Funders might well seek out beneficiary input, of course,
when deciding how to direct the funded entity, but this would
likely be a relatively thin mode of participation (probably C4.
Consultative participation) for the beneficiaries. The decisions
would be made about the beneficiaries; their input would be
taken into account only to the extent that the funders care
about their input. The financially dependent, consumer-bene-
ficiary model, on the other hand, must be responsive to the
beneficiaries themselves. Thus the consumer-beneficiary
model of social enterprise, but not the traditional model of
social impact work, is normally characterized by political
equality, at least in theory.

D. Concerns: SKS and the 2010 Microfinance Tragedy

If an analysis of beneficiary participation-by-consumption
in the consumer-beneficiary model of social enterprise shows
that the model is normally characterized by political equality
in theory, is it so in fact? It might well be so, in the context of
social impact work done by an organization like KickStart,
which sells products to its beneficiaries. Consumer-beneficiary
social enterprises that sell financial services to their benefi-
ciaries, however, like microfinance institutions (“MFIs”), some-
times are not characterized by political equality. The mere fact
that beneficiaries can participate through consumption is not
enough to secure political equality in the MFI context. Other
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safeguards are required.!'®*¢ MFIs require other safeguards
largely because information and bargaining power asymme-
tries in the microfinance context undermine the meaningful-
ness of participation-by-consumption.'*” One might add an-
other dimension to the analytical framework to capture this
variable, but setting aside the difficulties of visualizing any
framework with more than three dimensions, here the con-
cern has less to do with variations on participation and more
to do with what counts as participation at all. Meaningful par-
ticipation implies meaningful choice. Asymmetries of informa-
tion and bargaining power interfere with choice. Hence, the
asymmetries of information and bargaining power in
microfinance undermine meaningful beneficiary participation
in MFIs.

The story of the SKS tragedy in India demonstrates the
seriousness of these information and bargaining power asym-
metries. In 2010 Vikram Akula led SKS Microfinance, a for-
profit microfinance company operating in India, to one of the
first initial public offerings (IPOs) in microfinance.'3® How-
ever, even as SKS’s offering became oversubscribed more than
thirteen times,'3® Muhammad Yunus of Grameen Bank was
writing in opposition to the IPO to express concerns shared by
many in the microfinance community:'*® Yunus argued that
for-profit microfinance institutions would inevitably begin en-
gaging in predatory lending practices, one of the very things
which microfinance ought to protect the poor against.'! As

136. Differences between different models of microfinance—especially
the Grameen model, the SKS model and the beneficiary-control arrange-
ment introduced below—should become clear as the analysis proceeds.

137. This might be expressed partly in relation to Goulet’s hierarchy. See
supra note 127.

138. The first was Compartamos Banco’s IPO in 2007. The Banco Com-
partamos Initial Public Offering, Accion InsiGHT | (June 2007), http://www.
microcreditsummit.org/enews/2007-07_Accion%20Compartamos%20 Arti-
cle.pdf.

139. Xavier Reille, SKS IPO Success and Excess, CGAP (Aug. 11, 2010),
http:/ /www.cgap.org/blog/sks-ipo-success-and-excess (last visited Sept. 29,
2012).

140. See Joe Ippolito, The New Controversy Over Microfinance, GOOD, http:/
/www.good.is/ posts/the-new-controversy-over-microfinance (last visited Feb.
23, 2012).

141. Muhammad Yunus, Op-Ed., Sacrificing Microcredit for Megaprofits, N.Y.
TiMEs, Jan. 15, 2011, at A23, http://www.nytimes.com/2011/01/15/opinion
/15yunus.html?_r=1&hp.
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the drama unfolded, Yunus’s argument turned tragically pro-
phetic. Around the time of SKS’s late 2010 IPO, a wave of
some 200 debtrelated suicides hit the Indian state of Andhra
Pradesh, the center of microfinance in India, where SKS had
most of its operations.'*? The government of Andhra Pradesh
concluded that the wave of suicides was largely caused by the
microfinance industry, particularly for-profit MFIs like SKS.!43
The ensuing crackdown made government approval a prereq-
uisite for operating an MFI in the state and imposed a margin
cap of 12% on all industry players.'#* In the wake of opposi-
tion in the microfinance community, the suicides committed
by customers and the response by the Andhra Pradesh govern-
ment, the price of SKS stock plummeted to less than a quarter
of its September 2010 high.!® In November of 2011 Akula re-
signed from SKS.!46

It has become clear that SKS was directly implicated in
some of the suicides.!*” Several reports indicate that in the
lead-up to the IPO, SKS made a major push to acquire new
customers (so that it could demonstrate the company’s growth
potential to investors), which caused employees at various
levels to relax the application of borrower selection criteria, to
induce unwise borrowing and even to use aggressive collection
techniques generally associated with loan sharks.'*® In late
February of last year, Akula spoke publicly about his experi-
ence with SKS for the first time since his resignation: “In retro-
spect,” he said, “Professor Muhammad Yunus was right.”!4?

142. Erika Kinetz, Indian Lender SKS’ Own Probe Links it to Borrower Suicides,
Despite Company Denials, Associatep Press (Feb. 24, 2012, 10:57 AM), http://
finance.yahoo.com/news/ap-impact-lenders-own-probe-080122405.htmi.

143. Id.

144. Kyle Muther, Consumer Protection and Financial Inclusion in India: An
Analysis of the Draft 2011 Microfinance Bill, 13 (Harv. L. & Int’l Dev. Soc’y.,
Working Papers 2011-2012), available at hitp://www3.law.harvard.edu/orgs/
lids/ files/2011/11/LIDS-WP-1112-Muther.pdf.

145. Arjun Kashyap, SKS Microfinance Falls 18 Percent After [PMorgan Price
Cut, Reuters (May 6, 2011, 4:15 PM), http://in.reuters.com/article/2011/
05/06/idINIndia-56816020110506.

146. Kinetz, supra note 142.

147. Id.

148. Id.

149. Vikram Akula, Address at the 2012 Harvard University Social Enter-
prise Conference: The Indian MFI Crisis (Feb. 26, 2012) [hereinafter Akula
Address); Alex Gregor, A Report from the Harvard Social Enterprise Conference,
Acumen Funp (Feb. 29, 2012), http://blog.acumenfund.org/2012/02/29/
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Akula admitted that “[b]ringing private capital into social en-
terprise was much harder” than he anticipated and that he
“had focused on scaling SKS’s model and had not fully antici-
pated the potential downside of accessing the public market
for social enterprise.”!%

The tragic number of debtrelated suicides in India is a
testament to the seriousness of the information and bargain-
ing power asymmetries that characterize microfinance. Finan-
cial agreements can carry with them significant legal, moral,
psychological and social consequences. The stakes are high in
microfinance, which means that the soundness of a borrower’s
choices is especially important. Behavioral economics teaches
us that external forces affect our choices in profound ways.!5!
Consumers do not operate in a vacuum. Financial institutions,
moreover, often have both the motive and the capacity to un-
dermine the soundness of their clients’ choices. This is what
happened in India with microfinance institutions like SKS. In
their rush to drive up lending levels, SKS’s top executives im-
plemented policies that put pressure on the loan officers on
the ground to encourage unqualified lenders to make the un-
sound choice to take SKS loans.!? SKS took advantage of its
borrowers’ relative lack of sophistication and provided loans to
people who could not meaningfully have chosen those loans.
Indian borrowers of microcredit are not the first to be harmed
by the asymmetries in question, of course. Consider the loans
banks lent to would-be homeowners in the U.S. leading up to

a-report-from-the-harvard-social-enterprise-conference. See also Neha
Thirani, Yunus Was Right,” SKS Microfinance Founder Says, N.Y. Times (Feb.
27, 2012, 11:08 PM), http://india.blogs.nytimes.com/2012/02/27/yunus-
was-right-sks-microfinance-founder-says.

150. Thirani, supra note 149. It is important to note that it appears Akula
fought the management decisions that caused SKS to over-lend and engage
in rapacious collection practices. Kinetz, supra note 142. Akula acknowl-
edges, however, that earlier decisions on his part made it possible for man-
agement to make those later decisions. Id.; Akula Address, supra note 149;
Gregor, supra note 149.

151. Cf Marianne Bertrand, Sendhil Mullainathan & Eldar Shafir, Behav-
toral Economics and Marketing in Aid of Decision Making among the Poor, ]. Pus.
Pouricy & MkrG. (forthcoming), available at http://scholar.harvard.edu /
mullainathan/files/decision_making.pdf (discussing the positive and nega-
tive impact (actual and potential) of marketing on the poor, who are suscep-
tible to some of the same influences as others but for whom the stakes tend
to be higher).

152. Kinetz, supra note 142.
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the financial crisis,'®* or consider the continuing controversy
surrounding borrowing for law school in the U.S., which many
say is financially unwise.!>*

The consumer-beneficiary model of social enterprise has
a lot of promise from the perspective of political equality. In
the context of providing financial services, however, the model
can be particularly exploitative of beneficiaries because of the
very same feature that made the model attractive in the first
place: the fact that its consumers are also its beneficiaries. We
will now look at two ways in which microfinance on the con-
sumer-beneficiary model can be salvaged so that its unique
structural feature achieves, rather than destroys, political
equality in social impact work. First, consumer protection has
an important role in protecting political equality in
microfinance on the consumer-beneficiary model. Second, a
particular contractual arrangement has the potential to fur-
ther empower the model’s beneficiaries.!5

153. See generally Yuliya Demyanyk & Otto Van Hemert, Understanding the
Subprime Mortgage Crisis, 24 Rev. Fin. Stup. 1848, 1849-55, 1863-71 (2011)
(discussing borrower characteristics in the subprime loan market); see also
Michael Simkovic, Competition and Crisis in Mortgage Securitization, 88 IND. L. J.
(forthcoming 2013), available at http://papers.ssrn.com/sol3/papers.cfm?
abstract_id=1924831 (last visited Feb. 17, 2013).

154. Lincoln Caplan, An Existential Crisis for Law Schools, N.Y. TimMes (July
14, 2012), http://www.nytimes.com/?Ol‘2/07/l5/opinion/sunday/an—exis—
tential-crisis-for-law-schools.html.

155. This note does not consider one important set of possible safeguards
against the dangers just described—namely, prohibiting (through law or in-
ternal policies) the MFI from being or becoming for-profit and otherwise
institutionalizing principles of commitment to social impact. These are the
safeguards that Akula himself is exploring in his new book: 1) a culture of
commitment to social impact; 2) codes of conduct rooted in core values; and
3) control of the enterprise by those with the original vision. Akula Address,
supra note 149; Gregor, supra note 149. (Note, also, that SKS might in fact be
excluded from some definitions of social enterprise. See Raz, supra note 15,
at 287-88.) I wholeheartedly agree that these safeguards should be explored,
but I suspect that these safeguards may be too drastic and too limiting. In
this, I probably disagree not only with Akula but also with Yunus. See Yunus,
supra note 141.
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Iv.
SAVING THE CONSUMER-BENEFICIARY MODEL THROUGH
ReEcGULATION AND CONTRACTUAL INNOVATION

A. Consumer Protection

Consumer protection is one possible response to the in-
formation and bargaining power asymmetries that can harm
the beneficiaries of social enterprises on the consumer-benefi-
ciary model. Advocates of robust consumer protection regimes
know well that, without regulation, companies could consist-
ently sell goods and services to consumers who would reject
those services if they had adequate information and bargain-
ing power.'5¢ In the context of microfinance, in particular,
analysts recognize that consumers are vulnerable—perhaps es-
pecially so because of the recent commercialization of
microfinance.!57

Thus, it should not be too controversial to say that, where
an MFI’s beneficiaries are also its consumers, political equality
demands some level of consumer protection designed specifi-
cally for microfinance consumers.!”® It may be that political

156. MARry DEE PripGEN, CONSUMER PROTECTION AND THE Law § 1:1, at 1
(2011) (“In simpler times, when buyers and sellers were equally competent
to judge the quality of goods, sales were for cash and merchants dealt face to
face with their customers, the law took the approach that all parties to the
transaction should watch out for their own interests. . . . As goods became
more complicated, cash was replaced by credit, and sellers evolved into large
corporate entities selling nationwide through impersonal marketing organi-
zations, the old doctrines began to seem unjust. Buyers were not able to
protect themselves from unscrupulous sellers and defective products.”).

157. See, e.g., Brigit Helms & David Porteous, Protecting Microfinance Borrow-
ers, Focus Note No. 27, CGAP, at 1 (2005) (“Increasing commercialization has
heightened awareness of consumer issues. . . . [V]ulnerable borrowers are
being more exposed to potentially abusive lenders. . . . Individuals who are
functionally illiterate, first-time consumers, or different in language or
ethnicity from the staff of financial institutions are particularly vulnerable.
Even middle-income, relatively educated borrowers may be insufficiently in-
formed about their rights and can be pressured into making poor borrowing
decisions.”), available at http://www.cgap.org/sites/default/files/ CGAP-Fo-
cus-Note-Protecting-Microfinance-Borrowers-May-2005.pdf.

158. Cf. id. (citing both “moral arguments” and “strategic reasons” for pro-
moting consumer protection). This note does not explore the range of pos-
sible regulatory responses that might protect consumers of microfinance.
For an example of such an exploration, see Eugenia Macchiavello,
Microfinance Regulation and Supervision: A Multi-Faced Prism of Structures, Levels
and Issues, 9 N.Y.U. J.L. & Bus. 125 (2012). Self-regulation, in particular, is
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equality demands special consumer protection even in mar-
kets for goods like those sold by an organization such as Kick-
Start, but the case is clearer in microfinance. Proponents of
the Micro Finance Institutions (Development and Regulation)
Bill proposed in the aftermath of the 2010 microfinance trag-
edy certainly thought a regulatory response would protect fu-
ture consumers. Whether this regulatory response will be ef-
fective remains to be seen. One analyst, however, has de-
scribed the proposed regulations as “a sound starting point for
comprehensive regulation of microfinance institutions in In-
dia.”lﬁg

Pateman would likely agree that consumer protection can
be an effective method of protecting political equality in the
microfinance industry. For her, the mere fact that employers
are dependent on their employees’ collective choice to con-
tinue exchanging their labor for wages does not show that em-
ployees’ choices are meaningful.'%¢ Recall, however, that
Pateman asserts that political equality demands more than fair
wages and safe working conditions. Similarly, political equality
demands more than consumer protection regimes applicable
to the consumer-beneficiary model of social enterprise. For
Pateman, political equality demands that employees partici-
pate in the direction of their company in a more literal sense,
by having a say in the sorts of decisions that the board of direc-
tors and upper management make. For borrowers of
microcredit, in India or elsewhere, microfinance is arguably as
central to day-to-day living as industry is to its employees.
Microfinance, like industry, must have some kind of formal
mechanism for participation by the people involved in the in-
stitution, beyond participation-by-consumption. The question then

one example of a mechanism of accountability other than beneficiary partic-
ipation that theorists of accountability in social impact work have focused
on. See, e.g., Ebrahim, supra note 6, at 819-22, 825, cited in Kapur & Whittle,
supra note 6, at 1153.

159. Muther, supra note 144, at 36.

160. Carole Pateman, Self-Ownership and Property in the Person: Democraliza-
tion and a Tale of Two Concepts, 10 J. PoL. Pui. 20, 50-51 (2002) (rejecting the
idea that the power to alienate one’s labor power is sufficient for true self-
government; citing theories “of basic or fundamental rights—rights that are
a necessary condition for the enjoyment of other rights—[that] provide[ ] a
promising suggestion of how the right of self-government might begin to be
reframed.” (citing HENRY SHUE, BasiC RIGHTS: SUBSISTENCE, AFFLUENCE, AND
U.S. ForeioN Poricy (1980)).
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becomes: what additional mechanisms of the consumer-benefi-
ciary participation in microfinance would satisfy the demands
of political equality? In the background, it is worth considering
whether any proposed mechanisms might have made a differ-
ence in Andhra Pradesh in 2010.

B.  The Beneficiary-Control Arrangement
1. The Arrangement

Consumer-beneficiaries of MFIs might also be protected
by various arrangements that alter the relationship between
the MFIs and their consumer-beneficiaries. Grameen Bank’s
model of participation offers one promising possibility.
Grameen is almost entirely owned by its beneficiaries and
reserves a majority of its board membership for current or for-
mer Grameen borrowers.!¢! Beneficiaries own Grameen be-
cause Grameen requires borrowers to purchase Grameen
shares as a precondition to receiving Grameen loans.!¢2 Critics
claim that Grameen’s beneficiary ownership rights are mean-
ingless because its beneficiaries do not understand these
rights.'%® They also claim that board representation is mostly
meaningless because beneficiary members generally defer to
non-beneficiary members.!64

An arrangement derivative of the Grameen model, the
“beneficiary-control arrangement”, enables us to avoid these
potential problems. In deriving this arrangement the concept

161. See Todd Arena, Social Corporate Governance and the Problem of Mission
Drift in Socially-Oriented Microfinance Institutions, 41 Corum. ].L. & Soc. Pross.
269, 290, n. 108 (2008) (“Grameen Bank is 90% owned by its clients and
10% owned by the government.” (citing Rashmi Dyal-Chand, Reflection in a
Distant Mirror: Why the West Has Misperceived the Grameen Bank’s Vision of
Microcredit, 41 Stan. J. INT’L L. 217, 233 (2005))). Cf. CAMFED GOVERNANCE,
supra note 5, at 2-3, 11, 13, 44-46 (many members of Camfed’s national-level
management are former beneficiaries).

162. See Arena, supra note 161, at 285.

163. See id. at 292-95. )

164. See id. An interesting study might be made of how the Grameen
board functions in comparison to the boards of for-profit companies studied
in the U.S., which are sometimes said to be dominated by certain overly
powerful members, like the CEO. See, ¢.g., David F. Larcker & Brian Tayan, Is
a Powerful CEO Good or Bad for Shareholders?, STANFORD CLOSER LOOK SERIES
(Nov. 13, 2012), available at http://www.gsb.stanford.edu/sites/default/
files/documents/28_CEOpower_0.pdf (discussing the literature on the up-
sides and downsides of having a powerful CEO).
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of beneficiary ownership that is central to the Grameen model
is abandoned. Instead, the arrangement is designed to give
beneficiaries control. In for-profit companies, control and own-
ership are usually coincident, but they are split, by law, in non-
profit organizations, where those who run the organization are
not permitted to benefit from the organization’s financial
growth.!6% It is therefore reasonable to consider treating own-
ership and control separately in a social enterprise.

The key feature of the beneficiary-control arrangement is
that a significant degree of control over the MFI’s operations
is held indirectly by its beneficiaries through a nonprofit rep-
resentative entity that mediates between the beneficiaries and
the MFI. The representative has seats on the MFI's board of
directors and weighs in on questions such as the following:
which populations to serve, which financial services to offer
and on what terms, which complaint resolution mechanisms to
put in place and whether to transform from a nonprofit entity
into a for-profit entity. The representative is not necessarily
composed of current beneficiaries (although it might be), but
the task of the representative, perhaps even the sole purpose
of the entity, is to represent the wishes of the MFI’s benefi-
ciaries. The representative would likely use voting mechanisms
of some kind to ascertain the wishes of the MFI's benefi-
ciaries.'%6

165. See HAnsMANN, supra note 13, at 12.

166. Here the analysis proceeds on the assumption that in most contexts
at least, some attractive, reliable representational mechanism can be worked
out that would cohere appropriately with local social norms, including any
culture of voting. The analysis therefore leaves unanswered many interesting
and important questions: How does a person qualify as a voting beneficiary?
Would the person need to have been a beneficiary for a certain period of
time? Would community members who are not borrowers but are affected by
the borrowing of their fellow community members have any voting rights?
Should institutions, as well as individuals, count as persons for voting pur-
poses? These questions, too, are likely best answered in light of the function-
ing of local institutions and practices. This note also assumes it will be possi-
ble to design the relationship between the MFI and the nonprofit benefici-
ary representative in a way that does not violate provisions of corporate or
nonprofit law. A Delaware court might not like a for-profit MFI to bring on
board members from a nonprofit whose mission is to represent the wishes of
the MFI’s clients, but pursuing this line of questions would take the discus-
sion too far from its central purpose of assessing the costs to beneficiaries
associated with the beneficiary-control arrangement.
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The advantage of the beneficiary-control arrangement
over possible alternatives is that the incentives of the represen-
tative are relatively easily aligned with the interests and mean-
ingful choices of the beneficiaries.'8? This is not to say that the
profitseeking MFI need no longer concern itself with benefit-
ing and respecting its beneficiaries. To the contrary, it would
seem that the arrangement would be most effective where the
parties share a commitment to the beneficiaries. In fact, bring-
ing the representative into the structure should be viewed as
the factor that makes meaningful participation-by-consump-
tion possible.

If the beneficiary-control arrangement has the potential
to mitigate the information and bargaining power asymmetry
problems outlined above, the analysis provided by the analyti-
cal framework (showing that participation-by-consumption can
constitute high-quality participation) becomes relevant. How
can inserting a nonprofit representative into the relationship
between the MFI and its beneficiaries mitigate the information

167. It is worth noting that a similar advantage may also be obtained
where there are Change Approval Boards (below) and in what Bill Drayton
and Valeria Budinich call Hybrid Value Chains (“HVCs”). Bill Drayton &
Valeria Budinich, A New Alliance for Global Change, Harv. Bus. Rev., Sept.
2010, at 56, 58. For one of the first discussions of the concept of value
chains—though not hybrid value chains—see MiCHAEL PORTER, COMPETITIVE
ADVANTAGE: CREATING AND SUSTAINING SUPERIOR PERFORMANCE (1985). An
HVC is a partnership between a profit-seeking company and a community-
based social impact organization—what Drayton and Budinich call a citizen
sector organization (CSO)-—that creates a company/customer relationship
between the business and a target disadvantaged community. Drayton &
Budinich, supra, at 167. The partnership is valuable to the company because
the CSO, with its understanding of the needs and values of the members of
the target community, is a market-enabler. /d. at 58-61. The CSO can con-
firm beyond the company’s own research that a particular product would be
of use to the target community, and the CSO can even act as a mediator
between the company and the community, helping educate the community
regarding the value of the company’s products. Id. at 60. The partnership is
valuable to the community (and therefore to the CSO) if it gives that com-
munity easier access to goods or services that it wants. Id. In this model, the
profitseeking company and the CSO together form the HVC, and the custom-
ers of the HVC are also its beneficiaries. /d. at 58. The representative also
functions like the Change Approval Boards that Oren Bar-Gill and Kevin
Davis suggest should be added as parties to consumer contracts. Se¢e Oren
Bar-Gill & Kevin Davis, Empty Promises, 84 S. Car. L. Rev. 1, 37 (2010). The
representative also seems to function somewhat like a union. Further re-
search might show what could be learned from this similarity.
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and bargaining power asymmetries that appear to undermine
the meaningfulness of consumer-beneficiary participation?
The asymmetries can be mitigated because the beneficiaries
have a relatively sophisticated entity on their side that can edu-
cate beneficiaries, that can process and communicate com-
plaints regarding the MFIs’ procedures and that can even com-
municate the collective concern with dangerous products that
individual beneficiaries might not identify as such. The right
nonprofit representative would be sufficiently independent
from the interests of the MFTI that it could devote itself, with all
the focusing powers of the nonprofit forms, to the task of rep-
resenting beneficiary views and interests.

With something like a nonprofit representative in place,
the SKS tragedy might have been averted. The representative
would have helped to mobilize the communities in opposition
to the heightened risks associated with SKS’s relaxation of its
borrower criteria. Further, as communities began to see the
harm done, they would have used the representative’s control
rights in SKS to force the changes in policy and practice,
thereby limiting the dangerous lending. In fact, it might be
that with such representatives in place, SKS would not have
even tried to increase lending as much as it did, knowing that
communities would reject such efforts.

2. First Steps in Cost-Benefit Analysis of the Beneficiary-Control
Arrangement

If the beneficiary-control arrangement mitigates the prob-
lematic asymmetries, then it enables the consumer-beneficiary
social enterprise model to achieve political equality in its social
impact work. The consumer-beneficiary model of social enter-
prise, with a consumer protection regime in place and supple-
mented by a beneficiary-control arrangement, appears to be
normally characterized by political equality. Many questions
about the beneficiary-control arrangement have been left un-
answered, however. For instance, what guarantee is there that
beneficiaries would want to make use of such a representative?
How does one determine who counts as a beneficiary for the
purposes of the relationship with the representative? What spe-
cific methods of “participating” in the representative would be
effective? How are nonprofit representatives supposed to come
into existence and enter the relationships between MFIs and
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their beneficiaries? What would the costs be of such a shift in
procedure?

This note cannot answer all of these questions. It can,
however, anticipate concerns about three ways in which bene-
ficiary welfare could suffer as a result of a shift (voluntary on
the part of social enterprises or mandated by government) to-
ward adoption of the beneficiary-control arrangements. First, a
shift might affect which class of people receives the benefit in
question. For example, a shift might discourage people in ru-
ral areas from seeking the MFI’s services while encouraging
people in urban areas to seek those services. This might cause
people who should receive the services not to receive them.
Second, a shift might change the absolute number of people
receiving the benefit in question. This change could occur
even where the composition of the customer base remains
largely the same. Third, a shift might affect the quality of the
benefit offered to customers, even if the number and composi-
tion of the customer base remain the same.

As a general matter, the following analysis will show that
predictions regarding the third effect (on quality of benefit)
militate in favor of a shift toward adoption of the beneficiary-
control arrangement. This is largely due to what Henry
Hansmann calls the costs of contracting.5® Such a shift raises
concerns about undesirable changes involving the class of peo-
ple receiving the benefit and the overall number of benefi-
ciaries. These concerns can be explained by reference to the
costs of control associated with such a shift.!¢® The effects on the
quality of the benefit received will be analyzed first; the effects
on composition and number of beneficiaries will be analyzed
second.

It is necessary to point out that the consumer-beneficiary
model, when supplemented with consumer protection and the
beneficiary-control arrangement, is characterized by political
equality notwithstanding any costs involved in adopting the
beneficiary-control arrangement, identified by the cost-benefit
analysis that follows. Recall that the concern with the asymme-

168. HansMANN, supra note 13, at 24-34.

169. Hansmann writes about “costs of ownership,” id. at 3549, where own-
ership is understood to include rights to control, id. at 11. The focus here is
control, not ownership, but much of Hansmann’s analysis applies to control
as well as to ownership.
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tries addressed above was that they undid any political equality
advantage in the consumer-beneficiary model (at least in
MFlIs), because the asymmetries compromised the quality of
participation in the social impact work. That is, the asymme-
tries show that the consumer-beneficiary model is not nor-
mally characterized by political equality after all or, indeed,
that it might be particularly disrespectful of beneficiaries. With
one exception,!’ none of the costs to be identified below
threatens the assertion that the consumer-beneficiary model of
social enterprise is characterized by political equality. Instead,
any identified costs must be considered against the fact that
the consumer-beneficiary model is characterized by political
equality. The weighing will be accomplished by the all-things-
considered judgment described above, which is not made in
this note.!7”!

a. Quality of Benefit—Participation, Costs of Contracting
and Costs of Control

i. Participation

On the benefit side of the cost-benefit analysis, there may
be that all sorts of benefits that accrue to beneficiaries through
participation quite apart from whether a structure permitting
participation is respectful of beneficiaries. For example, it may
be that various activities that constitute participation are enjoy-
able in themselves for beneficiaries. As Hansmann puts it, par-
ticipation may be a consumption good.!7 It may also be that
beneficiaries are better off when they feel an extra degree of
control over their financial rights and obligations, which is a
very important aspect of their lives.!”® Hansmann also points
to Pateman and similar theorists for the idea that participation
may be a form of education in democracy, which may be desir-
able to beneficiaries in addition to benefiting society.!”*

170. See discussion infra Part IILB.2.c.

171. For a brief discussion of the all-things-considered judgment, see the
very end of Part L.B.2.

172. HANSMANN, supra note 13, at 43,
173. See id.
174. Id. (citing Pateman and others).
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ii. Costs of Contracting

A shift from the traditional model to the beneficiary-con-
trol model will generally improve the benefits received by
MFIs’ beneficiaries because giving control to beneficiaries mit-
igates a number of costs associated with the traditional model.
Particularly relevant here are costs flowing from five common
and problematic phenomena associated with contracting: mar-
ket power, ex post market power, asymmetric information,
compromise among diverse patron preferences and aliena-
tion.'”5 It is important to address each concept in turn.

In monopolistic industries, providers can charge higher
prices for their goods or services, which may lead to under-
consumption.!”® The conventional wisdom is that monopoly
pricing transfers to sellers a portion of the contractual surplus
that would have gone to consumers in a competitive market.!??
Such a transfer is clearly disadvantageous for the consumer.!78
In some places, like Peru, the microfinance industry is quite
competitive,'”® but everywhere else it is likely that
microfinance is at least somewhat monopolistic. One way to
mitigate the costs of monopoly to consumers is to make con-
sumers the owners of the seller.’8¢ When the consumers are
the owners, they either recoup the transferred surplus, or they
simply exercise their control rights to make sure prices are not
monopolistic. In the beneficiary-control model, MFI benefi-
ciaries do not own the MFI, so the first solution is not available
to them; however, the MFI beneficiaries possess control rights
in the beneficiary-control model, which they could use to
make sure MFIs do not retain monopolistic advantages.

175. Id. at 24-33. Hansmann discusses other phenomena, as well, which
are left out here.

176. Id. at 24-25.

177. This is often referred to as deadweight loss. JouN J. FLYNN, HARRY
FirsT & DARREN BusH, FreEE ENTERPRISE AND ECONOMIC ORGANIZATION: ANTI-
TRUST 86-88 (7th ed., drft. 2012). An MFI might set interest rates artificially
high or refuse to offer services that would be offered in a competitive market
but that are less profitable than other services that consumers will take
where no alternative is available.

178. HansMmaNN, supra note 13, at 25. To the extent that the transfer
causes underconsumption, it arguably results in a social cost, as well. /d.

179. KATHLEEN DisCHNER & MIKE GABRIEL, GRAMEEN Founp., Micro-
FINANCE InsT. LiFe CycLE Case Stuby 2 (2009).

180. HANSMANN, supra note 13, at 24-25.
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To the extent that consumers of traditional microfinance
typically benefit from a long-term relationship with their MFI,
the problem of market power can resurface, even in competi-
tive markets. In such circumstances, borrowers may be reluc-
tant to bear transactions costs associated with switching to a
different MFI, and their original MFI may therefore change
the terms of their relationship (not the terms of loan agree-
ments already made, necessarily, but of future loans the bor-
rower will come back for) in a way that benefits the MFI but
not the borrower. This is called the “lock-in” problem.!8! Ben-
eficiary control would mitigate this problem just as it would
mitigate the market power problem.'s2

The next problem is one created by asymmetries of infor-
mation.!'8% Suppose that a particular borrower takes out a par-
ticular loan, which she will be able to repay but without having
achieved the growth in her business that, in her mind, would
make the loan worthwhile. If all parties had perfect informa-
tion, the MFI might be interested in making this loan (because
it gets repaid) while the borrower would probably not want the
loan. In the real world, the MFI is more likely than the bor-
rower to identify a loan of this nature because the MFI will
have experience with many borrowers. Much depends on the
degree of diligence the MFI performs, how financially savvy
the borrower is and other variables; however, where the MFI
knows and the borrower does not know that a given loan is of
the kind just described, the MFI has an incentive to make the
loan at the borrower’s expense. Beneficiary control would
again mitigate this problem because beneficiaries could insist
that the MFI decline to make loans where it believes the loan
will not benefit the borrower.!84

Where there is no beneficiary control, MFIs will have an
incentive to cater to the preferences of the marginal customer,
even though catering to the preferences of the mean-average

181. Id. at 25-27.

182. Id.

183. Cf id. at 27-29.

184. Itis perhaps worth noting that the problem of asymmetrical informa-
tion may cut the other way, as well. To the extent that borrowers have rele-
vant information that the MFIs lack, borrowers may have an incentive to
exploit this asymmetry to the MFIs’ detriment. Notice, further, that control,
without ownership, may increase this incentive by giving borrowers addi-
tional tools to exploit the asymmetry.
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customer would be better for the beneficiary population as a
whole.!8% Notice that this could be the case with either for-
profit or nonprofit MFIs, since both will seek a greater base of
borrowers.!8¢ Beneficiary control would ensure that MFIs
would be more likely to cater to the preferences of the median
customer. While the preferences of the median customer
might diverge from the preferences of the mean-average cus-
tomer, the median customer’s preferences are more likely
than the marginal customer’s preferences to be similar to the
mean-average customer’s preferences.'87

Finally, there exists the possibility that borrowers may dis-
like having an adversarial relationship with their MFI. They
might prefer a relationship that is “more cooperative, trusting,
or altruistic.”'#® Transacting with a nonprofit MFI might satisfy
this preference, but transacting with an MFI (whether non-
profit or for-profit) that one helps control might also help sat-
isfy this preference.

iii.  Costs of Control

While granting beneficiaries control tends to mitigate
contracting costs, as shown above, it introduces a number of
costs of control, including agency costs and costs associated
with collective decision-making. Beneficiary control may actu-
ally reduce the quality of the benefit received by MFI consum-
ers, either because the beneficiary representative fails to act in
the beneficiaries’ best interests (an agency cost problem) or
because whatever collective decision-making mechanisms are
in place are costly to operate or fail to produce the best deci-
sions. Let us take examples of each pitfall in turn.

Imagine, first, that the beneficiaries’ representative is co-
opted by the MFI itself or is just generally disinclined to do
what beneficiaries tell it to do. This first option is an example
of the threat of managerial opportunism. The threat that the
agent (in this case, the representative) will attempt to benefit

185. See HANSMANN, supra note 13, at 30-31.

186. Admittedly, some nonprofit MFIs will not have this problem, because
their funding will depend on the quality of service provided rather than on
the number of borrowers they have. However, many MFIs have tended, some
notoriously, to focus exclusively on the number of borrowers. See Arena,
supra note 161, at 289 n. 104.

187. See HANSMANN, supra note 13, at 31.

188. Id. at 32.
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himself or herself at the expense of the principal (in this case,
the beneficiaries) is prevalent.'®® Certain structural design ele-
ments will mitigate this threat. For example, the third party
representative should not be an owner of the MFT; if it were, its
incentives would align too closely with the MFI’s, in possible
conflict with beneficiaries’ interests. Even where there is no
threat of managerial opportunism, however, there is still the
possibility that the individuals responsible for representing
beneficiaries’ interests will be disinclined to do as the benefi-
ciaries want, either out of principle or simply because they are
inclined to “shirk” their duties. To prevent shirking the benefi-
ciaries must monitor the representative. Such monitoring can
be very costly.'?0

One undesirable consequence of having high monitoring
costs is that the monitoring costs may fall unevenly across the
beneficiaries. Thus, some subgroup of beneficiaries may be
able to monitor the representative to make sure it represents
their interests—if, for example, they are closer to the repre-
sentative’s physical location—while the rest of the benefi-
ciaries are unable to afford the monitoring'®! and are thus un-
able to mitigate the risk that the representative will act against
their wishes. The overall quality of the benefit received by the
beneficiary population as a whole will be reduced because the
benefit is tailored to the preferences of the subgroup.

Similar concerns arise in relation to whatever collective
decision-making procedures might be in place to translate
beneficiaries’ preferences into directives for the representa-
tive.'?2 Some beneficiaries might have less access to these pro-
cedures (physical distance could again be a factor) so that
some subgroup exercises disproportionate control, possibly to
make the MFI choose the services it offers (and the terms on
which it offers those services) based on the preferences of the
subgroup and to the detriment of the rest of the beneficiaries.
Even if no subgroup is able to wrest control from the larger
beneficiary population, majority voting (a very widely used

189. Id. at 37.

190. Id. at 36-37.

191. For the poor populations that MFIs tend to serve, travel costs—the
price of transportation and/or the opportunity costs associated with spend-
ing time on the road—can very easily become prohibitive.

192. See HANsSMANN, supra note 13, at 3942,
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mechanism of collective decision-making) tends to result in
decisions preferred by the median voter rather than the mean
voter.'?® This would result in a decrease in the quality of the
benefit from the perspective of the mean beneficiary, which is
the beneficiary we care about when trying to maximize benefi-
ciary welfare.

Another concern—even more serious, from the intrinsic
features focus adopted in this note—would be any of the sce-
narios just described in which the representative fails to re-
present the opinions of the beneficiary population. In such a
scenario, the MFI’s structure fails to be adequately respectful
of the beneficiaries because beneficiaries are no longer partici-
pating effectively. Such a failure would undermine the conclu-
sion that the consumer-beneficiary model of social enterprise
is normally characterized by political equality.!94

b. Class of Beneficiaries—Costs of Control

Where costs of control result in a reduction of benefit
quality from the perspective of some beneficiaries, it is likely
that at least some beneficiaries will choose no longer to bor-
row from the MFI in question. Where there is strong competi-
tion, the beneficiaries may be able to switch to another MFI
that provides the service they want on the terms they prefer
(unless they are “locked in”). Where competition is not strong,
however, the beneficiaries may have to choose either the ser-
vice offered on terms favorable to an unrepresentative sub-
group or no service at all. Where beneficiaries drop the service
altogether, the composition of the beneficiary population will
change. This change in composition may be undesirable. One
needs to look at the nature of the change to determine
whether those in greatest need of microfinance are still mem-
bers of the beneficiary population.

¢. Number of Beneficiaries—Costs of Control

A shift to the beneficiary-control arrangement might also
reduce the absolute number of beneficiaries reached by
microfinance. This reduction could come about through a
change in the benefits offered (as described above) or if the

193. Id. at 40.
194. See discussion supra Part 1.B.2 (discussing all-thingsconsidered judg-
ment).

Imaged with Persmission of N.Y.U. Journal of Law and Business



2013] FINANCING SOCIAL ENTERPRISE 679

model’s structure creates disincentives for funding of MFIs or
for MFIs’ entry into the market.

Funders of MFIs include equity and debt investors, enti-
ties providing grants (in the case of nonprofit MFIs), and so
on. Although the specific interests of these funders will vary
with the circumstances, all of these funders will likely share
concern about beneficiary control of an MFI they are thinking
about funding. Some funders will be convinced that benefi-
ciaries are parasites who will use their control to jeopardize the
MFT’s financial wellbeing (and, thereby, the funders’ invest-
ments). Others would be unsure what the effect of beneficiary
control would be on the MFTI’s financial wellbeing. In both in-
stances, beneficiary control would likely cause the funders to
hesitate in funding the MFI. Funders already have agency costs
(and sometimes collective decision-making costs) to contend
with. Introducing beneficiary control adds further layers of the
same costs.

One reason funders’ concerns must be taken into account
is that an MFI’s beneficiary population is not likely to remain
the same over the life of the MFI. So, to the extent that an
MFTI’s beneficiary population is interested in the MFI’s finan-
cial wellbeing, it will be interested in its wellbeing over a rela-
tively short period of time. A similar problem, called the “hori-
zon problem,” appears in the context of employee-owned
firms.!'%> The concern is that the employees (or, in this case,
the beneficiaries) will refuse to use their control to support
choices that benefit the institution in the long-term if those
choices do not maximize benefit in the short-term.

Many of the concerns raised above might also affect MFIs’
choice to enter or not enter the market. Generally speaking,
MFIs will not support beneficiaries gaining control of the
MFIs’ operations. Moreover, MFIs will be hesitant to enter the
market if they feel funders are hesitant about the beneficiary-
control model. If MFIs choose not to enter the market, fewer
beneficiaries will be served.

195. HANSMANN, supra note 13, at 79.
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3. Conclusion Regarding Costs Associated with the Consumer-
Beneficiary Model, as Supplemented with the Beneficiary-
Control Arrangement

It is unclear whether the beneficiary-control model in-
creases or decreases costs to beneficiaries in the end. On the
one hand, the beneficiary-control model should alleviate a
number of contracting costs associated with market power, in-
formation asymmetries and the like. On the other hand, the
model introduces agency costs and costs of collective decision-
making that would likely reduce the quality of the benefit re-
ceived and the number of beneficiaries, while also changing
the composition of the beneficiary population in an undesir-
able manner.

V.
CONCLUSION

The three-dimensional framework developed from
Pateman’s, Goulet’s and Crocker’s work helps us to measure
quality of participation in various contexts, and it shows us that
participation-by-consumption in the consumer-beneficiary
model of social enterprise can be of particularly high quality
(upstream, thick and inclusive). The 2010 SKS tragedy dis-
cussed above suggests that this analysis is incomplete, however,
when applied to hard cases like MFIs (a subset of social enter-
prises on the consumer-beneficiary model). What happened in
India in 2010 shows that consumer protection is required for
consumer choice in microfinance to count as any kind of
meaningful participation. In fact, even more than consumer
protection is required if we are to conclude that MFIs are nor-
mally characterized by political equality. One way in which
microfinance beneficiaries might participate explicitly in the
operation of their microfinance institutions is through a third-
party nonprofit representative in the beneficiary-control ar-
rangement. Such an arrangement appears to ease the asymme-
tries that necessitated consumer protection and renders con-
sumption a meaningful form of participation, so that the vir-
tues of the consumer-beneficiary model can flourish. If
consumer protection and contractual innovations like the ben-
eficiary-control arrangement ensure meaningful participation
in a hard case like microfinance, we can be more confident
that, with safeguards of various kinds in place, the consumer-

Imaged with Persmission of N.Y.U. Journal of Law and Business



2013} FINANCING SOCIAL ENTERPRISE 681

beneficiary model of social enterprise will normally be charac-
terized by political equality. We should care that the con-
sumer-beneficiary model has this intrinsic feature because a
model of social enterprise characterized by political equality is
respectful of its beneficiaries, just as a democratic government
is respectful of its citizens.

Political equality cannot be the only value that matters, of
course. It is not even the only democratic value that matters.!9¢
It is surely not the only intrinsic feature that matters. While
beneficiary welfare has not been the focus of this note, it is
certainly one value that matters in the context of social impact
work. The final section of this note therefore anticipated a few
of the concerns that might arise in a cost-benefit analysis of the
beneficiary-control arrangement that focuses on effects on
beneficiary welfare. That section could only sketch the begin-
nings of an analysis; but the hope is that it identified some of
the main concerns that might be taken up in later work.

While an all-things-considered evaluation of the con-
sumer-beneficiary model of social enterprise is beyond the
scope of this note, showing that the consumer-beneficiary
model of social enterprise is normally characterized by politi-
cal equality is a step toward completing such an evaluation.
First, knowing whether the consumer-beneficiary model is nor-
mally characterized by political equality is a necessary part of
an all-things-considered evaluation. We should care whether
different models of social enterprise that we found and sup-
port are respectful of their beneficiaries. Second, demonstrat-
ing how one might elaborate a normative evaluation of social
enterprise based on intrinsic features may open up new ave-
nues of analysis. Perhaps an analysis of social enterprise fo-
cused on political equality should turn out differently than the
one offered here. More might be learned by comparing the
focus on intrinsic features herein with the focus on human
dignity in certain evaluations of human rights organizations.'%
Perhaps other methods of achieving accountability to benefi-

196. Recall that beneficiary participation is only one mechanism of down-
ward accountability, which in turn is only one form of accountability. See
supra notes 6-8 and accompanying text.

197. See supra note 32. Consider also the growing literature on treating the
social impact organization’s relationship to its beneficiaries as an
agent—principal relationship like the lawyer—client relationship. E.g,
Hortsch, supra note 5.
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ciaries!'®® should be subjected to a political equality analysis.
Perhaps other models of social impact work should be sub-
jected to a political equality analysis. Focusing on a different
intrinsic feature (like diversity or distributive justice) might
yield additional contributions to an ultimate all-things-consid-
ered evaluation of the consumer-beneficiary model and its so-
cial enterprise alternatives and thereby open up even more
new avenues of analysis.

198. See supra notes 6-8 and accompanying text.
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