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The ability to sell assets during the course of a chapter 11
case without incurring transfer taxes customarily levied on
such transactions outside of bankruptcy often figures promi-
nently in a potential debtor's strategic bankruptcy planning.
However, the circumstances under which a sale or related
transaction qualifies for the tax exemption has been a focal
point of dispute for many courts, including no less than four
circuit courts of appeal.

Unfortunately, these appellate rulings have done little to
clarify exactly what types of asset dispositions made during the
course, or at the culmination, of a chapter 11 case, are exempt
from tax. In fact, in one recent decision, the court arguably
construed the tax exemption so broadly that the exemption
could conceivably apply to transactions that have no more
than an incidental connection to a chapter 11 debtor or its
bankruptcy estate.

In this note, we recount the history and application of the
chapter 11 transfer tax exemption. We discuss the four fed-
eral circuit opinions addressing the provision, and conclude
that there are no clear guidelines on the scope of the tax ex-
emption-a confusion that may be left to the U.S. Supreme
Court to resolve.

I.
TAx FREE TRANSFERS UNDER THE BANKRuPrcY CODE

Section 1146(c) of title 11 of the United States Code (the
"Bankruptcy Code"), provides that "the issuance, transfer, or
exchange of a security, or the making or delivery of an instru-
ment of transfer under a plan confirmed under [the Bank-
ruptcy Code], may not be taxed under any law imposing a
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stamp tax or similar tax." A "transfer" includes a sale of prop-
erty or the grant of a mortgage lien.1 To qualify for the ex-
emption, a transfer must satisfy a three-pronged test: first, the
tax must be a "stamp or similar" tax; second, the tax must be
imposed upon the "making or delivery of an instrument of
transfer;" and third, the transfer must be "under a plan con-
firmed" under section 1129 of the Bankruptcy Code.2

The Bankruptcy Code does not define "stamp" or "simi-
lar" tax. Stamp taxes are commonly imposed under state or
local law in connection with the transfer of real or personal
property. In most cases, the tax rate is a relatively small per-
centage of the value of the assets, and the tax is imposed irre-
spective of whether the seller realizes any gain or loss from the
sale. 3 Stamp taxes include state documentary transfer taxes,
such as New York's real property transfer tax, which imposes a
tax on deeds of $2 for every $500 of consideration or value and
must be paid as a prerequisite to recording a deed. 4

Bankruptcy Code § 1146(c) serves the dual purpose of
providing chapter 11 debtors and prospective purchasers with
some measure of tax relief while concurrently facilitating asset
sales in bankruptcy and enhancing a chapter 11 debtor's pros-

1. 11 U.S.C. § 101 (54) defines "transfer" to mean "every mode, direct or
indirect, absolute or conditional, voluntary or involuntary, of disposing of or
parting with property or with an interest in property, including retention of
title as a security interest and foreclosure of the debtor's equity of redemp-
tion." The granting of a mortgage lien is considered a transfer of an interest
in property. See In re Amsterdam Ave. Dev. Assocs., 103 B.R. 454,457 (Bankr.
S.D.N.Y. 1989) (applying New York law).

2. In re Baldwin League of Indep. Schs., 110 B.R. 125 (S.D.N.Y. 1990);
Amsterdam Ave. Dev. Assocs., 103 B.R. at 456.

3. See 995 Fifth Avenue Assocs., LP v. New York State Dep't of Taxation
& Finance (In re 995 Fifth Ave. Assocs, LP), 963 F.2d 503 (2d Cir.), cert. de-
nied, 506 U.S. 947 (1992). In this case, the Second Circuit delineated the
following elements common to "stamp or similar" taxes:

(1) they are imposed only at the time of transfer or sale of the item
at issue; (2) the amount due is determined by the consideration
for, par value of, or value of the item being transferred; (3) the tax
rate is a relatively small percentage of the consideration, par value
or value of the property; (4) the tax is imposed irrespective of
whether the transferor enjoyed a gain or suffered a loss on the un-
derlying sale or transfer; and (5) in the case of state documentary
transfer taxes, the tax must be paid as a prerequisite to recording.

Id. at 512.
4. N.Y. TAX LAW § 1402 (McKinney 2002).
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pects for a successful reorganization. 5 Its provenance is
§ 77B(f) of the former Bankruptcy Act of 1898,6 which ex-
empted from certain federal taxes "the issuance, transfers, or
exchanges of securities or making or delivery of conveyances
to make effective any plan of reorganization confirmed under
the provisions of this section."7 In 1938, the provision evolved
into § 267 of chapter X of the Bankruptcy Act,8 which ex-
panded the exclusion to exempt any security or transfer instru-
ment dealt with under a confirmed chapter X plan from any
state or federal stamp tax.9

Several areas of controversy have arisen concerning the
scope of § 1146(c)'s tax exemption. First, because the Bank-
ruptcy Code itself does not define "stamp or similar tax,"
courts are sometimes called upon to decide what types of taxes
qualify for the exemption. 10

Another focus of debate concerns whether, in order to be
exempt from taxes, asset transfers must be made as part of a
confirmed chapter 11 plan, as opposed to in a separate trans-
action occurring at some other time during a bankruptcy case.

5. City of New York v. Jacoby-Bender, 758 F.2d 840, 941 (2d Cir. 1985).
6. 11 U.S.C. § 207(f) (repealed 1938).
7. See 6A James W. Moore and Lawrence P. King, COLLIER ON BANK-

RUPTCY 15.08 at p. 836 (14th ed. 1977).
8. 11 U.S.C. § 267 (repealed 1978).
9. Id.

10. See, e.g., 995 Fifth Avenue Assocs., 963 F.2d at 513 (New York gains tax
which state sought to impose on chapter 11 debtor's sale of interest in hotel
pursuant to reorganization plan was not "stamp tax" or "similar tax" within
meaning of section 1146(c), although gains tax was imposed at time of trans-
fer and any payment due was required to be made prior to recordation; New
York gains tax liability was contingent on profitability of underlying transac-
tion, and tax rate of 10% of gain greatly exceeded tax rate used in any stamp
tax or documentary transfer tax); In re GST Telecom, Inc., 2002 WL 1737445
(D. Del. July 29, 2002) (California sales tax on transfer of property during
chapter 11 case was not a "stamp or similar tax" because 4.75 % sales tax rate
was not relatively small percentage of consideration for, par value of, or
value of item being transferred, and tax did not tax instruments of transfer,
but was imposed on "all retailers" for "the privilege of selling tangible per-
sonal property" in the state); In re Baldwin League of Indep. Schs., 110 B.R.
125 (S.D.N.Y. 1990) (city mortgage-recording tax was a stamp or similar tax
for purposes of section 1146(c) tax exemption); In re Cantrup, 53 B.R. 104
(Bankr. D. Colo. 1985) (city real-estate transfer tax qualified for chapter 11
tax exemption).
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Chapter 11 of the Bankruptcy Code contemplates the sale
of a debtor's assets under two circumstances. In the first, a
plan of reorganization (or liquidation) may include among its
terms a provision transferring individual assets or even the
debtor's entire business." This means that creditors whose
claims are "impaired" (adversely affected, such as by receiving
less than full payment) have the ability to veto the sale if they
vote in sufficient numbers to reject the plan as a whole and
thereby prevent it from being confirmed. 12

Alternatively, the circumstances of the case may dictate
that waiting to sell assets until confirmation of a plan at the
end of a chapter 11 case is impossible or imprudent. Accord-
ingly, assets can be sold at any time during a bankruptcy case
under § 363(b) of the Bankruptcy Code. That provision au-
thorizes a trustee or debtor in possession ("DIP"), subject to
court approval, to "use, sell, or lease, other than in the ordi-
nary course of business, property of the estate." 13 A bank-
ruptcy court will generally approve a proposed asset sale under
§ 363(b) if the business justification supporting the sale is
sound. 14 Section 363(b) sales are an invaluable tool for gener-
ating value for a bankruptcy estate that can be used to fund a
plan of reorganization or pay creditor claims. 15 Moreover, be-

11. See 11 U.S.C. § 1123(b) (4) (2005) (stating that a chapter 11 plan may
"provide for the sale of all or substantially all of the property of the estate,
and the distribution of the proceeds of such sale among holders of claims or
interests").

12. 11 U.S.C. § 1124 determines whether a creditor claim or shareholder
interest is impaired under a plan. Only the holders of impaired claims or
interests have the right to vote on the plan. See 11 U.S.C. § 1126(f) (2005).
All claims and interests must be grouped into classes under a chapter 11
plan in accordance with the classification rules contained in 11 U.S.C.
§ 1122 (2005). A class of claims is deemed to have accepted a plan if votes
are cast in favor of the plan by the holders of allowed claims representing at
least two-thirds in amount and more than one-half in number of the total
claims in the class for which a vote was actually cast (excluding insider
claims). See 11 U.S.C. § 1126(c). A class on interests accepts a plan if the
holders of at least two-thirds of the allowed amount of interests contained in
the class vote in favor of the plan. 11 U.S.C. § 1126(d).

13. 11 U.S.C. § 363(b) (2005).
14. See In re Georgetown Steel Co., LLC, 306 B.R. 549. 555 (Bankr. D.S.C.

2004) (discussing the "business judgment test" applied in section 363(b)
sales).

15. See In reTrans World Airlines, Inc., 2001 WL 1820326, *11 (Bankr. D.
Del. 2001).
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cause assets can be sold free and clear of liens, claims, or other
encumbrances under the circumstances delineated in
§ 363(f), 16 value can be generated quickly and without the
need to resolve most disputes involving the property until
sometime later in the case. Still, courts are sometimes critical
of § 363 as a vehicle for selling all, or a substantial portion, of a
debtor's assets. The criticism arises because creditors have the
right to object to a § 363(b) sale, but do not have the right to
vote for or against a § 363(b) sale, 17 even though the transac-
tion may be tantamount to a chapter 11 plan given the impor-
tance of a sale of all or substantially all of the debtor's assets to
the overall reorganization (or liquidation) strategy) 8

The interplay between §§ 363(b) and 1146(c) has been a
magnet for controversy. The phrase "under a plan confirmed"
in § 1146(c) is ambiguous enough to invite competing inter-

16. 11 U.S.C. § 363(f) provides that estate property may be sold free and
clear of liens and other interests if: (1) applicable non-bankruptcy law per-
mits such a sale; (2) the entity asserting a competing interest consents to the
sale; (3) the competing interest is a lien and the anticipated sales proceeds
exceed the aggregate value of all liens on the property; (4) the interest is in
bona fide dispute; or (5) the holder of a competing interest could be com-
pelled, in a legal or equitable proceeding, to accept a money satisfaction of
its interest.

17. As a party-in-interest in a chapter 11 case, every creditor has the right
to participate in hearings before the bankruptcy court on any issue that
arises during the course of a chapter 11 case. See 11 U.S.C. § 1109. Accord-
ingly, creditors have the right to object to § 363(b) sales. However, that
right to object may provide far less protection than the panoply of protec-
tions incorporated in the Bankruptcy Code in connection with the process
for confirming a chapter 11 plan. See, e.g., 11 U.S.C. § 1125 (requiring the
proponent of a chapter 11 plan to provide voting creditors and shareholders
with a disclosure statement explaining the provisions of the plan and im-
parting sufficient background information to permit those voting to make
an informed choice); 11 U.S.C. § 1126 (providing that holders of allowed
claims and interests may vote on a plan and specifying the requisite majori-
ties for plan acceptance); 11 U.S.C. § 1129 (delineating the requirements
for confirmation of a chapter 11 plan).

18. See, e.g., In re Braniff Airways, Inc., 700 F.2d 935, 940 (5th Cir. 1983)
(stating that the contemplated transaction "had the practical effect of dictat-
ing some of the terms of any future reorganization plan. ... The debtor and
the Bankruptcy Court should not be able to short circuit the requirements
of Chapter 11 for confirmation of a reorganization plan by establishing the
terms of the plan sub rosa in connection with a sale of assets"). See generally In
re Copy Crafters Quickprint, Inc., 92 B.R. 973, 982-83 (Bankr. N.D.N.Y.
1988) (citing cases and discussing tension between § 363(b) and plan disclo-
sure and voting requirements).
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pretations concerning the types of sales that qualify for the tax
exemption. To date, three federal circuit courts of appeal
have had an opportunity to weigh in on whether § 363(b) sales
qualify for the § 1146(c) exemption. The other (and most re-
cent) decision at the circuit level concerning § 1146(c) ad-
dresses whether transactions involving non-debtors may be ex-
empt. Unfortunately, these ruling have done little to resolve
what continues to be a growing controversy.

II.
THE CIRCUrrs WEIGH IN

The Second Circuit first addressed this issue over twenty
years ago in City of New York v. Jacoby-Bender.19 In that case, the
City of New York contended that § 1146 (c) did not exempt the
post-confirmation sale of real property from local transfer
taxes because the debtor's chapter 11 plan made no mention
of the sale.20 According to the City, the transfer could not be
"under a plan" within the meaning of § 1146(c) if the plan
failed to "mention any instrument of transfer and did not give
the debtor authority to make the specific sale."21 The Second
Circuit rejected this argument:

We disagree. The statute does not require that the
reorganization plan include specifics. The City articu-
lates no policy reason why Congress would have re-
quired specifics; indeed, Congress's apparent pur-
pose in enacting § 1146 was to facilitate reorganiza-
tions through giving tax relief, a purpose served
equally well when the reorganization plan leaves de-
tails to be settled in the future. Here, as the bank-
ruptcy court found, "the plan's consummation de-
pended almost entirely upon the sale of the build-
ing," the sale in turn depending upon the delivery of
the deed. That the plan did not empower the debtor
to make a specific sale or deliver a specific deed is
irrelevant to our determination that the delivery of
the deed took place "under" the plan within the
meaning of § 1146(c). 22

19. 758 F.2d 840 (2d Cir. 1985).
20. Id. at 841.
21. Id.
22. Id.
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Thus, the Second Circuit articulated the general rule that
a sale need not take place as part of confirmation, so long as
"consummation" of the plan depends on the sale transaction.
Many lower courts have interpreted Jacoby-Bender to sanction
tax exempt pre-confirmation asset sales under § 363(b).23

Fourteen years later, the Fourth Circuit applied a restric-
tive approach to tax exempt asset transfers in chapter 11, con-
cluding that the term "under" may be construed as " [w] ith the
authorization of' a chapter 11 plan. 24 Homebuilding concern
NVR sought chapter 11 protection in 1992. During the course
of its 18 month long chapter 11 case, NVR made 5,571 trans-
fers of real property and paid $8,349,103 in transfer and recor-
dation taxes to state and local taxing authorities. Approxi-
mately $7 million of that total was paid to taxing authorities in
Pennsylvania and Maryland. NVR's plan of reorganization
provided in part that any property transfer "in furtherance of,
or in connection with the Plan shall not be subject to any
stamp tax, real estate transfer tax, recordation tax, or similar
tax."

2 5

After NVR emerged from bankruptcy, it sought refunds of
the recordation and transfer taxes that it had paid. The taxing
authorities in Delaware, New York, North Carolina and Vir-
ginia refunded the taxes without protest. However, the Mary-
land and Pennsylvania taxing authorities refused to remit the
requested refunds. NVR went to the bankruptcy court for a
ruling that the tax payments were exempt under § 1146(c). 26

23. See e.g., Baldwin League of Indep. Schs., 110 B.R. 125, 127 (S.D.N.Y.
1990); In re Smoss Enters. Corp., 54 B.R. 950, 951 (E.D.N.Y. 1985). The
Fourth Circuit Court of Appeals was critical of Jacoby-Bender as a mandate for
generally exempting pre-confirmation § 363(b) sales from tax under
§ 1146(c) in In re NVR, LP, 189 F.3d 442 (4th Cir. 1999) (discussed infra).
According to the Fourth Circuit, many lower courts, citingJacoby-Bender, find
that a sale is "under" a confirmed plan, such that it is tax exempt under
§ 1146(c), if the sale is necessary to "confirmation" of a plan, rather than
plan "consummation," as the Second Circuit ruled. Consummation or exe-
cution of a plan, the Fourth Circuit explained, cannot take place until the
bankruptcy court first confirms a plan. Id. at 456. As such, reliance on
Jacoby-Bender as authority for exempting pre-confirmation § 363(b) sales
from tax is misplaced in the Fourth Circuit's view.

24. In reNVR, LP, 189 F.3d 442, 457 (4th Cir. 1999), cert. denied, 528 U.S.
1117 (2000).

25. Id. at 448.
26. Id.
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Both the bankruptcy court and the district court, on appeal,
concluded that the plan, pursuant to § 1146(c), excused NVR
from paying transfer and recordation taxes in connection with
the real property transfers.

The taxing authorities fared better before the Fourth Cir-
cuit, which reversed the rulings below in part. At the outset,
the Court of Appeals rejected Jacoby-Bender as a source of au-
thority for exempting pre-confirmation asset sales from taxa-
tion.27 According to the Fourth Circuit, the Second Circuit's
ruling that sales necessary to plan "consummation" are cov-
ered by § 1146(c)'s tax exemption can by definition apply only
to post-confirmation sales. The Fourth Circuit faulted the rea-
soning of courts which have construed "consummation" to be
synonymous with "confirmation" of a plan, such that every
transfer essential to a plan's confirmation is deemed to be
"under" a confirmed plan within the meaning of § 1146(c).
This interpretation, the Court explained, is fundamentally
flawed because it disregards the plain language of the statute
and allows the terms of a plan to "control the extent of the
statute's own operation." 28

The Fourth Circuit reasoned that the better approach,
consistent with the Supreme Court's ruling in California State
Board of Equalization v. Sierra Summit, Inc.,29 is to construe tax
exemptions narrowly in favor of the state.30 Guided by that
principle, the Court examined the meaning of the phrase
"under a plan confirmed" as it appears in § 1146(c). Explain-
ing that the ordinary definition of "under" is "inferior" or
"subordinate," the Court observed that "we cannot say that a
transfer made prior to the date of plan confirmation could be
subordinate to, or authorized by, something that did not exist
at the date of transfer-a plan confirmed by the court."31 The
Fourth Circuit accordingly ruled that NVR's pre-confirmation
transfers did not qualify for the exemption:

27. Id. at 455-56.
28. Id. at 456-57.
29. 490 U.S. 844 (1989).
30. See id. In Sierra Summit, the Supreme Court counseled that

"[a]lthough Congress can confer an immunity from taxation, . . . a court
must proceed carefully when asked to recognize an exemption from state
taxation that Congress has not clearly expressed." Id. at 851-52.

31. In re NVR, LP, 189 F.3d at 457.
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We must conclude that Congress, by its plain lan-
guage, intended to provide exemptions only to those
transfers reviewed and confirmed by the court. Con-
gress struck a most reasonable balance. If a debtor is
able to develop a Chapter 11 reorganization and ob-
tain confirmation, then the debtor is to be afforded
relief from certain taxation to facilitate the imple-
mentation of the reorganization plan. Before a
debtor reaches this point, however, the state and lo-
cal tax systems may not be subjected to federal inter-
ference. Reasonable or not, however, we are bound
to implement the statute as it is written, and, there-
fore, hold that the tax exemptions contained in
§ 1146(c) may apply only to transfers under the Plan
occurring after the date of confirmation. 32

Chief Judge Wilkinson filed a concurring opinion in
which he disagreed with the ruling insofar as the majority con-
cluded that the language of § 1146(c) "plainly excludes" pre-
confirmation transfers. The statute on its face, Judge Wilkin-
son reasoned, does not plainly contain a temporal element,
and "[i]t is equally possible that the provision requires only
that the transfer occur 'under' "-namely, that it be inferior or
subordinate to-"a plan that is ultimately confirmed. '33 Ac-
cording to Judge Wilkinson, "the fact rather than the timing of
plan confirmation is the critical issue" and construing the lan-
guage of § 1146(c) to require only that the plan be confirmed
would comport with a central purpose of our bankruptcy laws
in promoting the reorganization of businesses, preservation of
jobs and protection of investors. 34 Even so, Judge Wilkinson
characterized the majority's reading of the statute as "reasona-
ble," and concurred with the ruling limiting § 1146(c) to post-
confirmation transfers "because concerns of federalism re-
quire the narrower interpretation." 35

The Third Circuit Court of Appeals was next to take up
the § 1146(c) gauntlet in 2003, in Baltimore County v. Hechinger

32. Id. at 458.
33. Id.
34. Id. at 459 (citing Toibb v. Radloff, 501 U.S. 157, 163 (1991);

Landmark Land Co. v. Resolution Trust Corp. (In re Landmark Land Co.),
973 F.2d 283, 288 (4th Cir. 1992)).

35. Id. at 459.
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Liquidation Trust (In re Hechinger Investment Company of Del-
aware, Inc.).36 Hechinger Investment Company of Delaware,
Inc. was a retailer of home and garden care products and ser-
vices. Hechinger announced its intent to cease operations and
to liquidate all of its assets shortly after filing for chapter 11
protection in 1999. It accordingly sought court authority to
sell various real estate assets under Bankruptcy Code
§ 363(b). 37 Relying upon § 1146(c), Hechinger also asked the
bankruptcy court to find that the sales would be exempt from
transfer and recording taxes customarily imposed by the tax-
ing authorities in the relevant jurisdictions. The taxing au-
thorities objected, claiming, among other things, that the ex-
emption should not apply because the proposed sales were not
being effected under a confirmed plan of reorganization.3 8

The bankruptcy court approved the sales, which it de-
clared to be exempt from transfer and recording taxes. Ac-
cording to the court, the proposed sales were "under a plan
confirmed under section 1129" within the meaning of
§ 1146(c), because "a transfer.., that is essential to or an im-
portant component of the plan process, even if it occurs prior
to plan confirmation, is 'under a plan"' as mandated by the
statute.39 The court's order approving the transaction, how-
ever, made the tax exemption conditional upon confirmation
of a plan of reorganization. The taxing authorities appealed
to the district court, which affirmed.

The Third Circuit reversed. Rejecting the expansive in-
terpretation adopted by many lower courts in determining
what constitutes a transfer "under" a confirmed plan of reor-
ganization, 40 the Court of Appeals held that Hechinger's real
estate transactions were not exempt from transfer and record-
ing taxes because the bankruptcy court authorized the sales
under § 363 and they occurred prior to confirmation of a plan
of reorganization. The Third Circuit concluded that the lan-
guage "under a plan confirmed under section 1129," as it ap-
pears in § 1146(c), means "confirmed pursuant to the author-

36. 335 F.3d 243 (3d Cir. 2003).
37. Id. at 246.
38. Id. at 246-47.
39. Id. at 247.
40. See infra notes 71-72 and accompanying text (concerning lower

courts' interpretation of § 1146(c)).
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ity granted by section 1129." 4 1 In other words, the Court of
Appeals emphasized, a transfer must be explicitly authorized
in a chapter 11 plan to qualify for the exemption. A restrictive
interpretation of § 1146(c) is warranted, the Third Circuit rea-
soned, not only because the plain meaning of the words in the
statute logically demands it. Tax exemption provisions and
federal laws that interfere with a state's taxation scheme, the
Court observed, should be strictly construed.42

The Third Circuit rejected the argument that permitting
pre-confirmation transfers to benefit from the tax exemption
would best implement the policies underlying chapter 11 "be-
cause such an approach would not adequately assist debtors in
obtaining creditors' approval of proposed reorganization
plans."43 Remarking that "'it is not for us to substitute our
view of . . policy for the legislation which has been passed by
Congress,' ",44 the court explained that Congress may well have
been motivated by countervailing policies, such as the desire
to create an incentive for early confirmation, or minimizing
interference with state revenue collection, when it created the
§ 1146(c) tax exemption. 45 The Third Circuit accordingly re-
versed the judgment below and remanded the case for further
proceedings consistent with its ruling.

41. In re Hechinger Investment Co. of Delaware, Inc., 335 F.3d at 253.
42. Id. at 254.
43. Id. at 256.
44. Id. (quoting United Parcel Serv., Inc. v. United States Postal Serv.,

604 F.2d 1370, 1381 n. 16 (3d Cir. 1979), cert. denied, 446 U.S. 957 (1980)).
45. Id. The Third Circuit's apparent indifference to policy considera-

tions predicated upon the practical realities of a chapter 11 case and the
utility of chapter 11 as a vehicle for both rehabilitating an ailing enterprise
and realizing the maximum value from a debtor's assets for the benefit of its
estate and creditors provoked a dissenting opinion. Circuit Judge Nygaard
remarked that, contrary to the view expressed in the majority opinion, the
language of the statute should be interpreted as "a description of eligible
transfers-those under a plan confirmed-whether the transfer occurred
before or after confirmation" rather than "a temporal restriction on the
qualifying transactions." Id. at 257. Congress, Judge Nygaard explained, ex-
pressly placed such restrictions elsewhere in the Bankruptcy Code. See, e.g.,
11 U.S.C. § 1104(a) ("[a]t any time after the commencement of the case but
before confirmation of a plan"); 11 U.S.C. § 1105 ("[alt any time before
confirmation of a plan"); 11 U.S.C. § 1121(b) ("only the debtor may file a
plan until after 120 days after the date of the order for relief"). That it did
not do so in § 1146(c), he emphasized, indicates that it meant for no such
restriction to apply. Id. at 259.
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The remaining circuit court to date that has considered
the scope of § 1146(c)'s tax exemption also grappled with the
meaning of "under a plan" confirmed, but in a different con-
text. In In re T.H. Orlando Ltd.,46 the Eleventh Circuit did not
address the timing of sale transactions qualifying for the ex-
emption, but rather whether the transfer involved must in-
volve the debtor and estate property to qualify for § 1146(c)'s
safe harbor.

T.H. Orlando, Ltd. and T.H. Resorts Associates, Ltd. (col-
lectively, "Orlando") owned three hotels in Florida. Facing
foreclosure on mortgages encumbering its hotels-securing
an aggregate indebtedness that exceeded $70 million-Or-
lando filed for chapter 11 protection in 1997. The mortgagee,
notwithstanding the full amount of the debt, agreed to accept
$23.5 million in satisfaction of the mortgage obligations, pro-
vided the pay out was made no later than August of that year.47

Berkshire Mortgage Finance Corporation was the only
lender willing to advance that sum before the deadline. How-
ever, Berkshire conditioned its offer on the agreement of Kis-
simmee Lodge, Ltd., a non-debtor that owned an adjacent ho-
tel, to refinance its hotel through Berkshire as part of the same
transaction. Kissimmee, whose hotel was not encumbered by
any mortgage held by Berkshire, agreed to do so solely as an
accommodation to Orlando. Thereafter, Berkshire commit-
ted to loan Orlando approximately $27 million secured by
mortgages on its three hotels. It also agreed to loan nearly $30
million to Kissimmee secured by a separate mortgage on its
hotel. 48

Orlando later filed a plan of reorganization which pro-
vided in relevant part that "[t] he Kissimmee Lodge refinanc-
ing... is incident to and a condition precedent to the reorgan-
ization of [the debtors] and that refinancing therefore is ex-
empt from Florida documentary stamp taxes, intangible and
similar taxes pursuant to 11 U.S.C. § 1146(c)." 49 The Florida
Department of Revenue ("FDR") objected to confirmation of
the plan, arguing that the transfer tax exemption is not availa-
ble as a matter of law to non-debtor entities. The bankruptcy

46. 391 F. 3d 1287 (11th Cir. 2004).
47. Id. at 1289.
48. Id. at 1290.
49. Id.
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court agreed with FDR, confirming Orlando's chapter 11 plan,
but denying tax exempt status to the Kissimmee refinancing
transaction.

50

Kissimmee paid over $160,000 in Florida documentary
stamp taxes and intangible taxes under protest. However, Or-
lando and Kissimmee later filed suit in Florida state court seek-
ing a refund. The dispute was ultimately referred once more
to the bankruptcy court, which reversed its initial determina-
tion. According to the court, Kissimmee's agreement to refi-
nance was "done pursuant" to T.H. Orlando's chapter 11 plan,
was "essential to the confirmation of the plan," and was "neces-
sary to consummate and implement the plan."51 Based on
these findings, the bankruptcy court ruled that the Kissimmee
refinancing qualified for the § 1146(c) transfer tax exemption.
The district court reversed on appeal, ruling that § 1146(c)
does not apply because the transaction involved two non-debt-
ors.

5 2

The Eleventh Circuit reversed. Examining the language
of § 1146(c), the Court of Appeals concluded that a transfer
"under a plan" refers to a transfer "authorized by a confirmed
Chapter 11 plan," and a plan "authorizes any transfer that is
necessary to the confirmation of the plan."53 Because the
bankruptcy court found that the Kissimmee refinancing was
necessary to the consummation of Orlando's chapter 11 plan,
the Eleventh Circuit ruled that the refinancing was exempt
from Florida's stamp tax under the "plain language" of
§ 1146(c), "irrespective of whether the transfer involved the
debtor or property of the estate."54

The Court rejected the taxing authority's contention that
a bankruptcy court does not have jurisdiction to determine
whether a non-debtor third party is entitled to an exemption
from state stamp and intangible taxes, observing that "It]he
adjudication of substantive entitlements created by bankruptcy
law falls squarely within the core jurisdiction of bankruptcy
courts. '15 Divesting a bankruptcy court of jurisdiction in any

50. Id.
51. Id.
52. Id.
53. Id. at 1291.
54. Id. at 1291-92.
55. Id. at 1292.
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case involving a state's imposition of a stamp or similar tax on
a non-debtor, the Court of Appeals emphasized, would en-
courage states to shift the tax burden entirely to third parties
even in transactions involving the debtor.56

The Eleventh Circuit distinguished as inapposite pre-ex-
isting decisions limiting the scope of § 1146(c) to transactions
involving the debtor and its assets. 57 In each of these cases,
the Court explained, the transaction involved was not neces-
sary to consummation of the debtor's chapter 11 plan.58 In-
stead, it found the Fourth Circuit's opinion in State of Mary-
land v. Antonelli Creditors' Liquidating Trust59 to be persuasive
authority on this issue.

In Antonelli, the debtors' chapter 11 plan created a liqui-
dating trust to dispose of the debtors' remaining assets. The
trust sold three parcels of real estate after confirmation of the

56. Id.
57. See In re Bel-Aire Invest., Inc., 142 B.R. 992, 996 (Bankr. M.D. Fla.

1992) ("lt]his court is satisfied that § 1146(c) should not be extended to a
transaction entered into by a non-debtor corporation after it has received
assets from a Debtor, when the Debtor is not a party to that transaction"); In
re Amsterdam Ave. Dev. Assocs., 103 B.R. 454, 460 (Bankr. S.D.N.Y. 1989)
(concluding that Congress "did not intend that section 1146(c) exemptions
for transfers under a Chapter 11 plan apply to non-debtor transactions"). In
Bel-Aire, the bankruptcy court held that a mortgage-recording tax imposed
on a refinancing transaction between a third party lender and a corporation
formed under the debtor's chapter 11 plan to carry on the business of one
of the debtor's two former shareholders as part of a divorce property settle-
ment was not exempt from tax under § 1146(c) because the debtor corpora-
tion was not a party to the transaction. 142 B.R. at 996. The court deemed
the refinancing transaction to be merely "incidental" to effectuation of the
debtor's plan, emphasizing that the refinancing was only one of several alter-
natives available to carry out the asset transfers contemplated in the plan. Id.
In Amsterdam Ave. Dev. Assocs., the district court held that a recording tax on
a mortgage granted by a non-debtor to a bank in consideration of a loan
utilized to purchase property from a chapter 11 debtor was not taxed on an
"instrument of transfer under a plan" and, therefore, the non-debtor was not
exempt from paying the tax. 103 B.R. at 459-60. In Mensh v. Eastern Stainless
Corp. (In re Eastmet Corp.), 907 F.2d 1487 (4th Cir. 1990), the Fourth Circuit
held that a purchase money deed of trust executed by the purchaser of a
chapter 11 debtor's real property did not qualify for the § 1146(c) tax ex-
emption because the plan did not require that the financing of the transac-
tion be accomplished through a purchase money deed of trust. 907 F.2d at
1489-90.

58. Id. at 1294.
59. Maryland v. Antonelli Creditors' Liquidating Trust, 123 F.3d 777 (4th

Cir. 1997).
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plan, which provided that any transfers from the trust were ex-
empt from tax under § 1146(c). 60 The state taxing authorities
sued in state court to collect over $95,000 in taxes that would
otherwise have been levied in connection with the transfers.
After removing the case to federal court, the trust and the pur-
chasers of the property contended that the transfers were
made pursuant to a confirmed chapter 11 plan, and were
therefore exempt from state taxation under § 1146(c). 61 The
district court held that the taxing authorities were bound by
the bankruptcy court's confirmation order and could not chal-
lenge it collaterally in a subsequent proceeding. Also, because
the reasonableness of notice of the terms of the plan to the
taxing authorities was "questionable," the court ruled against
the taxing authorities on the § 1146(c) issue.62

The taxing authorities appealed to the Fourth Circuit.
They argued that they were not bound by the confirmation
order because they received insufficient notice of the plan.
They also contended that while the transfers from the debtor
to the trust were exempt, the transfers from the trust to the
third party purchasers did not fall within the purview of
§ 1146(c) because "the debtors were not parties to the trans-
fers."63 The taxing authorities invoked Eastmet in support of
their position.64 However, the Fourth Circuit concluded that
the decision was distinguishable because, unlike the case
before it, the transfers at issue in Eastmet were not necessary to
the debtor's reorganization under the plan. 65 According to

60. Id. at 779-80.
61. Id.
62. Id.
63. Id. at 784.
64. In Mensh v. Eastern Stainless Corp. (In re Eastmet Corp.), the Fourth Cir-

cuit held that a purchase money deed of trust executed by the purchaser of a
chapter 11 debtor's real property did not qualify for the § 1146(c) tax ex-
emption because the plan did not require that the financing of the transac-
tion be accomplished through a purchase money deed of trust. Mensh v
Eastern Stainless Corp., 907 F.2d 1487, 1489-90 (1990).

65. The Fourth Circuit explained the distinction as follows:
Unlike the deed of trust financing for third-party purchasers that
was involved in Eastmet, transfers from the Liquidating Trust to
third-party purchasers were required by the plan of reorganization
... It was the sole function of the Liquidating Trust to mediate the
relationship between debtor, third-party purchaser, and creditor.
By contrast, in Eastmet, the mortgages obtained by third-party pur-
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the Court of Appeals, transfers by the Antonelli liquidating trust
were an essential part of the plan:

The Taxing Authorities' arguments fail to recognize
the larger structure of the plan of reorganization,
which specifically required both levels of transfer to
take place in order to liquidate the debtors' assets
and distribute the proceeds to the creditors. The in-
terposition of the Liquidating Trust between the
debtors and the ultimate purchasers was simply a pro-
cedural mechanism to facilitate the plan's overall
purpose of orderly and efficient liquidation. The
trust was created solely to mediate the transfers that
were essential to the plan.6 6

The Fourth Circuit went on to hold that the taxing au-
thorities were bound by the terms of the bankruptcy court's
confirmation order. In doing so, the court addressed the stan-
dards for assessing a collateral attack on a bankruptcy court
order and found that the order was "far from claiming merely
a frivolous pretense to validity."67

In T.H. Orlando, the Eleventh Circuit acknowledged that
Antonelli is not precisely on point because the Fourth Circuit
was addressing a collateral attack on the bankruptcy court's
order, rather than whether the court misconstrued the scope
of § 1146(c). It further acknowledged that the liquidating
trust in Antonelli was distributing estate property, while the Kis-
simmee transaction did not involve property of the estate, and
that the liquidating trust in Antonelli was a "procedural mecha-
nism" created by the bankruptcy court to effect the distribu-
tion of the bankruptcy estate, while Kissimmee was a separate
business entity.68

Even so, the Eleventh' Circuit considered Antonelli a
source of "persuasive authority" for the principle that an ex-
emption under § 1146(c) may extend to transactions involving

chasers were not necessary to the reorganization effort. Third par-
ties could have financed their purchase or used their own capital to
make them, and neither alternative was addressed in the Eastmet
plan. Antonelli, 123 F.3d at 785-86.

Id.
66. Id. at 782.
67. Id. at 786.
68. In reT.H. Orlando Ltd., 391 F. 3d 1287, 1294 (11th Cir. 2004).
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non-debtors. According to the Court of Appeals, "nothing in
Antonelli or the language of § 1146(c) suggests that a transfer
must involve estate property to qualify for an exemption." 69

Moreover, the Eleventh Circuit observed, "the Fourth Circuit
analysis, in our view, hinged, on its conclusion that the trans-
fers between the liquidating trust and third party purchasers
were necessary to consummation of the plan. ' 70 Because the
Kissimmee transaction was "essential to consummation of the
Orlando plan," the Eleventh Circuit held that the transaction
was "under the plan" within the meaning of § 1146(c). 71

III.
WHERE Do WE Go FROM HERE?

The Third and Fourth Circuit's conclusion that § 1146(c)
is unambiguous and applies only to post-confirmation trans-
fers may be accurate, but it did not put an end to the debate
concerning the scope of the chapter 11 tax exemption. A ma-
jority of lower courts have adopted the more liberal interpreta-
tion that § 1146(c) applies to .pre-confirmation assets sales
under § 363(b).72 Construing the exemption to encompass

69. Id. at 1295.
70. Id.
71. Id.
72. See, e.g., In re Decora Indus., Inc., 2002 WL 32332749, at *7 (D. Del.

May 20, 2002) (exempting § 363 sale tax because the transaction was "critical
to confirmation and the successful resolution of the bankruptcy); In re Beu-
lah Church of God in Christ Jesus, Inc., 316 B.R. 41, 51 (Bankr. S.D.N.Y.
2004) (holding that where bulk transfer of debtor's assets was necessary and
integral to the anticipated confirmation of chapter 11 plan, sale was "under
a plan confirmed" so as to be tax exempt); In re Kmart Corp., 2002 WL
32151634, at *2, *8 (Bankr. N.D. Ill. Oct. 31, 2002) (authorizing pre-confir-
marion sale of assets under § 363(b) and declaring sales to be exempt from
transfer taxes customarily levied by certain jurisdictions, but reserving rights
of others to argue otherwise); In re Enron Corp., 2002 WL 32154268, at *7
(Bankr. S.D.N.Y. Apr. 25, 2002) (declaring § 363(b) sale exempt from trans-
fer taxes under §§ 1146(c) and 105(a)); In re Grand Union Co., 2000 WL
34033490, at *6 (Bankr. D.N.J. Nov. 30, 2000) (order declaring § 363(b) sale
to New York University exempt from transfer taxes under § 1146(c)); In re
PWS Holding Corp., 1999 WL 33510165, at *15 (Bankr. D. Del. Dec. 30,
1999) (confirming chapter 11 plan containing provision that § 363(b) sales
during course of chapter 11 case were exempt from transfer taxes under
§ 1146(c)), affd, 228 F.3d 224 (3d Cir. 2000); In re Permar Provisions, Inc.,
79 B.R. 530, 534 (Bankr. E.D.N.Y. 1987) (holding pre-confirmation sale of
assets was "under a plan confirmed," so as to be exempt from local transfer
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most transfers of estate property during the course of a chap-
ter 11 case is arguably more consistent with the objective of
chapter 11 as a vehicle for both rehabilitating an ailing enter-
prise and maximizing the value of a debtor's assets for the ben-
efit of its estate and creditors. Still, this approach is by no
means universally accepted even among lower courts, 73 partic-
ularly where a proposed sale has little or no nexus with a con-
templated chapter 11 plan.7 4 In light of the hard line ap-
proach advocated by the Third and Fourth Circuits, chapter
11 debtors and their professionals may be forced to rethink an
overall reorganization strategy that entails asset divestitures at
any juncture other than plan confirmation if they want the
benefit of § 1146(c)'s tax exemption.

The possible ramifications of T.H. Orlando are troubling.
As noted above, the Eleventh Circuit refuted the taxing au-
thority's jurisdictional attack on the bankruptcy court's ability
to exempt from taxation the subject transaction by concluding
that the adjudication of substantive entitlements created by
the bankruptcy law-in this case, the § 1146(c) tax exemp-
tion-"falls squarely within the core jurisdiction of bankruptcy

tax, where sale generated approximately 75% of funds distributed under
plan and enabled debtor to pay administrative claims in full and to make
10% payment to general unsecured creditors, and where, in all probability,
no plan could have been confirmed but for sale). Presumably, the outcome
in these cases for courts located in the Third Circuit would be different to-
day by reason of the binding precedent established by Hechinger.

73. See, e.g., States of Illinois & Washington v. National Steel Corp., 2003
WL 22089881, at *2 (N.D. Il. Sep. 9, 2003) ("[w]e are mindful that the word
'under' does not appear in the statute standing alone, but in the context of
the phrase 'under a plan confirmed.' The word 'confirmed' in that phrase
makes explicit Congress' intent that a plan must be officially confirmed
before § 1146(c)'s tax exemption will take effect.").

74. See In re 310 Assocs., LP, 282 B.R. 295 (S.D.N.Y. 2002) (sale was not
"under a plan confirmed" because debtor had not even drafted plan of reor-
ganization at time of transfer); In re Webster Classic Auctions, Inc., 318 B.R.
216 (Bankr. M.D. Fla. 2004) (sale of real property by chapter 11 debtor was
not "under a plan confirmed" for purpose of chapter 11 tax exemption
where sale order preceded plan of reorganization and disclosure statement
by more than three months and debtor did not have plan of reorganization
on date of transfer). See also In re Automationsolutions Intern., LLC, 274
B.R. 527 (Bankr. N.D. Cal. 2002) (characterizing as "patently improper" pro-
posed form of order approving sale of substantially all of debtors assets prior
to confirmation of a plan under § 363(b) and declaring the sale to be ex-
empt from transfer taxes under § 1146(c)).
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courts."75 That may be true, but it misses the point. What the
Court did not do was challenge (as requested by the taxing
authority) the assumption that the transaction itself qualified
for the substantive entitlements at issue. The Eleventh Circuit
ought to have examined whether the transaction was capable
of being effectuated "under" a plan of reorganization at all,
before it considered whether the transaction was entitled to
the § 1146(c) exemption. Instead, the Court found this
threshold inquiry to be irrelevant to the question of whether
the non-debtor transaction was necessary to consummation of
the debtor's plan, noting that "[t]he critical inquiry under
§ 1146(c) is whether the Kissimmee transaction was necessary
to the consummation of the Orlando plan. '76

Section 1123 of the Bankruptcy Code77 governs what a
plan "shall" and "may" contain. While § 1123(b) (4) expressly
states that a plan may "provide for the sale of all or substan-
tially all of the property of the estate," the statute says nothing
about transactions involving non-estate property and non-
debtors. One may argue that the catchall in § 1123(b) (6)?that
a plan may provide for "any other appropriate provision not
inconsistent with the applicable provisions of this title"?may be
sufficient to capture non-debtor transactions. However, at
least one provision of the Bankruptcy Code is clearly at odds
with the concept of conferring substantive bankruptcy entitle-
ments on non-debtors in connection with transactions involv-
ing assets of non-debtors?§ 524 clearly states that a debtor's
discharge does not "affect the liability of any other entity on,
or property of any other entity for, such debt. '78 This analysis
was not pursued by the Eleventh Circuit. Thus, one important
component of a complete substantive and defensible argu-
ment for authorizing a bankruptcy court to confer tax exempt
status on a transaction that does not involve the debtor nor the
debtor's property is absent from the Eleventh Circuit's analy-
sis. 79

75. Or/ando, 391 F.3d at 1292.
76. Id. at 1294.
77. 11 U.S.C. § 1123.
78. 11 U.S.C. § 524.
79. A nearly identical assessment of the seemingly irreconcilable conflict

with § 1123 led the bankruptcy court in Amsterdam Avenue Dev. Assocs. to con-
clude that § 1146(c) cannot apply to transfers between third parties:
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Finally, the Eleventh Circuit's reliance on Antonelli as a ba-
sis for extending the scope of section 1146(c) to non-estate
property interests is misplaced. As discussed, the context of
that ruling was not an adjudication of the legal sufficiency of
the bankruptcy court's confirmation order granting the tax ex-
emption. Instead, the Court of Appeals in Antonelli ruled that
the bankruptcy court's determination was not so "frivolous" as
to warrant invalidating its res judicata preclusion of collateral
attack by the taxing authorities.80 This is hardly a sound foun-
dation for what amounts to a significant expansion of the
scope of the chapter 11 tax exemption.

That brings us to the strategic implications of T.H. Or-
lando. Having dramatically expanded the potential reach of
section 1146(c), the ruling invites all manner of creative tink-
ering with chapter 11 plans with the goal of structuring asset
transfers and related transactions in such a way that they can
be characterized, rightly or wrongly, as "necessary to the con-
summation" of a plan of reorganization. Such machinations
will only make life harder for bankruptcy judges called upon
to adjudicate the confirmability of a chapter 11 plan. As such,

From the precept that one section of an integrated statute is to be
construed in light of other sections,.. . it appears that a grant of a
mortgage lien by a non-debtor to a bank in consideration of a loan
is not a transfer under a Chapter 11 plan. In Section 1123 of the
Bankruptcy Code, Congress listed the subjects that it expected
could be embraced by a Chapter 11 plan. That list is not conclusive,
is extremely broad, and indicates few limitations. But significantly
missing from that list is any indication that Congress intended that
a transfer between non-debtors be the subject of a plan. While
courts can issue, pursuant to section 105(a) of the Code, 11 U.S.C.
§ 105(a) (1986), injunctions and other orders affecting parties in
interest to a bankruptcy case and other entities, in order to imple-
ment reorganization plans, ... that ability offers no guidance as to
Congressional intent as to the scope of section 1146(c)'s require-
ment that the transfer be "under a plan." Section 1123, where Con-
gress indicated its intentions as to the contents of Chapter 11 plans,
evidences that Congress did not intend that section 1146(c) ex-
emptions for transfers under a Chapter 11 plan apply to non-
debtor transactions.

103 B.R. at 460 (citations and footnotes omitted).
80. Antonelli, 123 F.3d at 786.
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T.H. Orlando may act as a catalyst to Supreme Court review of
the issue.81

81. Congress had an opportunity to resolve the apparent ambiguity of
§ 1146(c) when it passed the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005. See PL 109-8, 119 Stat. 23 (April 20, 2005). See also
Stephen Labaton, House Passes Bankruptcy Bill; Overhaul Now Awaits President's
Signature. N.Y.T., April 15, 2005, at C1. However, the new bankruptcy legisla-
tion, which implements the most sweeping reform of U.S. bankruptcy law in
over a quarter-century, does not amend § 1146(c). Bankruptcy Abuse Pre-
vention and Consumer Protection Act of 2005, PL 109-8, 119 Stat. 23 (April
20, 2005). See also S. 256, 109th Congr. (2005).
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