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This paper conlends that contracts, which are too often treated solely as instru-
ments of risk allocation, can instead serve as dynamic frameworks for resilience,
alignment, and trust in social entrepreneurship and impact investing. Con-
ventional approaches leave organizations vulnerable to rigidity, mission
drift, and relational breakdown, particularly during times of change. By con-
trast, relational contracting models function as a form of “due diligence” that
aligns objectives, surfaces assumptions, creates trust, and builds adaptive
capacity before challenges arise. Various relational contracting models offer
valuable frameworks for collaborative agreements. We examine how onevalues-
based approach, the Conscious Contracts®" process, is well suited for the chal-
lenges of impact investing by focusing on individual and organizational
values and emotionally intelligent governance mechanisms. This approach
creates space for the parties to explore cultural diversity, mission-specific
commitments, and creative solutions that characterize the impact invest-
ing ecosystem. It helps parties understand not just what they are agreeing
to, but why they are doing it, who they are partnering with, and how they
will navigate uncertainty together. Drawing on velational contract theory,
neuroscience, behavioral economics, trauma-informed practice, and dispute
resolution, we argue that contracts should not only govern transactions
but also reflect organizational identity, foster collaboration, and cullivate
resilience. This legal approach embodies the innovation of social enterprise.
Ultimately, we call for social entrepreneurs, impact investors, legal profession-
als, and educators to move beyond the box of contracts as rigid shields and
embrace contracts as dynamic tools that sustain mission-driven enterprises
through complexity and change.
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INTRODUCTION

A. Framework

In times of rapid disruption, uncertainty, and change,
social entrepreneurs and impact investors are being called to
navigate increasing complexity while remaining anchored in
purpose.” Amid all the mission-driven innovation, a critical
design opportunity remains underutilized: leveraging the con-
tracting process.

This paper explores how intentional contract design can
serve as a source of resilience and alignment in social entrepre-
neurship and impact investing, by embedding organizational
values and adaptive governance mechanisms directly into the
agreements. When contracting approaches fail to reflect and
reinforce vision, mission, and stakeholder expectations, there
is a gap between organizational innovation and legal infra-
structure, creating a significant missed opportunity.” Through

2. See Anne M. Tucker & Deborah Burand, Charting New Frontiers: A Legal
Literature Review of Social Entrepreneurship and Impact Investing, 21 N.Y.U. J.L.
& Bus. 183 (2025) (survey of scholarship on social entrepreneurship and
impact investing).

3. See, e.g., Impact Term Sheet 2.0 User Guide, LISI — Law FOR SoCIAL
ImpacT (Nov. 2023), https://www.lisi-law.eu/impact-term-sheet/ (providing
an open-source term sheet for impact investing “that contributes to fairer
deals and long-term impact” and highlighting for investors that “one of the
most powerful tools” they have to prove the impact being made are their
signed agreements); see also Why Use the Impact Term Sheet?, LISI — LAw FOR
SociAL IMPACT, https://www.lisi-law.eu/why-use-the-impact-term-sheet/.



2026] BEYOND THE BOX 437

analysis of one values-based relational contracting model, we
examine how operationalization of relational contract theory
offers mission-driven organizations a tool to design agreements
that support their collaborative relationships and innovative
problem-solving skills rather than constrain them.

Section I examines the limitations of conventional trans-
actional contracts with respect to long-term, dynamic, and
complex relationships. Drawing on insightful economic and
legal contract theory we discuss some of the theoretical rea-
sons why transactional contracts often impede the flexibility
and innovation necessary to build sustainable relationships in
the face of uncertainty, change, and disagreement. Specifically,
when contracts prioritize comprehensive risk allocation over
relational governance, they create rigidity that prevents adap-
tive responses to unforeseen circumstances often resulting in
opportunistic behavior by the parties.

Section II briefly reviews the evolution of relational
contracting. We then discuss several shared features among rela-
tional contracting models. Finally, we distinguish these features
from traditional transactional approaches. Section III focuses
on the Conscious Contracts model, a values-based approach
to relational contracting with a six-step process of co-creating
emotionally intelligent contracts that foster resilience, align-
ment, and trust in long-term, mission-driven collaborations. We
also note some of the practical hurdles to implementation.

Drawing on our experience as practitioners, Section IV
reviews how the Conscious Contracts model offers social entre-
preneurs and impact investors a tool to co-create contracts
that focus on their relationship, reflect their values, safeguard
against mission drift, and build durable trust among the parties
and their stakeholders. Specifically, we explore how the Con-
scious Contracts process offers a powerful due diligence tool
to integrate these concepts into the deal process and a flexible,
emotionally intelligent conflict resolution approach to navigate
the complexities of uncertainty, change, and conflict.

We conclude with a call to action inviting social entre-
preneurs, impact investors, legal professionals, and educators
to discern when relational contracts would better serve the
financial and social impact goals of social impact investing.
Ultimately, we welcome further scholarship and real-world case
studies to deepen, test, and refine these applications.
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B. Terminology

We begin by defining key terms that frame the contractual
distinctions and entities to which we apply them in this anal-
ysis. For purposes of this article, we use “relational contracts”
to describe collaborative, value-based agreements in which the
long-term relationship is prioritized over short-term individual
interests.* We focus on formal relational contracts that embed
the core principles of relational contract theory into the docu-
ment itself, rather than informal relational agreements where
trust and collaboration are valued but not memorialized.”

4. See, e.g., Charles J. Goetz & Robert E. Scott, Principles of Relational Con-
tracts, 67 VA. L. Rev. 1089, 1091 (1981) (defining relational contracts as those
where “the parties are incapable of reducing important terms of the arrange-
ment to well-defined obligations,” emphasizing that although this generally
applies to long-term contracts, “temporal extension per se is not the defining
characteristic”); Joan MacLeod Heminway, The Potential Legal Value of Rela-
tional Contracts in a Time of Crisis or Uncertainty, 85 Law & CONTEMP. PROBS.
131, 133 (2022) (explaining that “a relational contract comprises structures
and covenants designed to enable and support parties in an ongoing transac-
tional association—often repeat players in the same community, business, or
industry—in productively working through the inevitable vicissitudes impact-
ing their affairs” and citing additional definitions of relational contracts); Rela-
tional Contracting and Governance Guide, WORLD COMMERCE & CONTRACTING
(2024), at 5, https://www.worldcc.com/Portals/IACCM/Resources/Rela-
tional %20Contracting%20and % 20Governance %20Guide %20-%202024.pdf
[hereinafter WCC Guide] (noting “[r]elational contracting is a rapidly evolv-
ing business-to-business model that governs the relationship between parties
and, most importantly, a model that focuses on embedding trust, mutual
respect, and ensuring that relationships continue to provide mutual benefits
to both parties over time”).

5. See David Frydlinger, Tim Cummins, Kate Vitasek & Jim Bergman,
Unpacking Relational Contracts: The Practitioner’s Go-To Guide for Understand-
ing Relational Contracts (IACCM white paper, Oct. 11, 2016), at 2, https://
www.worldcc.com/Portals/TACCM /resources/ files/9487_unpacking-rela-
tional-contractingvl9-oct-11-2016.pdf (explaining that a formal relational
contract is “a highly collaborative relationship where the parties consciously
choose to make social norms contractually binding” as distinguished from the
informal relational contracts observed by Stuart Macaulay and Ian R. Macneil
where social norms were not explicitly written into the agreement but guided
how the parties behaved) [hereinafter Unpacking Relational Contracts]; David
Frydlinger, Oliver Hart & Kate Vitasek, A New Approach to Contracts: How to
Build Better Long-Term Strategic Partnerships, HARv. Bus. REv. Sep.—Oct. 2019
[hereinafter HBR] (describing a formal relational contract as one “that spec-
ifies mutual goals and establishes governance structures to keep the parties’
expectations and interests aligned over the long term. Designed from the out-
set to foster trust and collaboration, this legally enforceable contract is espe-
cially useful for highly complex relationships in which it is impossible to pre-
dict every what-if scenario.”); see also KATE VITASEK, JAMES P. GROTON, ELLEN
WALDMAN, & ALLEN WAXMAN, PREVENTING THE DISPUTE BEFORE IT BEGINS



2026] BEYOND THE BOX 439

Relational models offer practitioners and their clients ways to
operationalize the evolution of relational contract theory. We
use the term “transactional” contracts to distinguish from rela-
tional contracts because this is well established in marketing
and aligns with our multidisciplinary perspective.®

A social enterprise is an organization that focuses on system
change through innovative solutions to community challenges.”
Rather than being motivated solely by profit, these organiza-
tions “prioritize social impact, leveraging ethical practices like
impact investing and corporate social responsibility.”® Distinct
from nonprofit organizations,” social entrepreneurs are leaders
who recognize business opportunities in addressing society’s
most pressing challenges.'’ As one author explains: “whether it’s
protecting the environment, uplifting underserved communi-
ties, or launching philanthropic ventures, these changemakers
are proving that success isn’t just measured in revenue, but in
real-world impact.”"!

19-20 (Am. Bar Ass’n 2025) (discussing “formal relational contracts” but not-
ing the concept of “informal ‘networked’ governance” citing Lisa Bernstein’s
foundational scholarship on industry-specific extralegal governance models)
[hereinafter PREVENTING THE Di1spuTE]; Lisa Bernstein, Opting Out of the
Legal System: Extralegal Contractual Relations in the Diamond Industry, 21 J. LEGAL
Stup. 115 (1992); Lisa Bernstein, Merchant Law in a Merchant Court: Rethinking
the Code’s Search for Immanent Business Norms, 144 U. Pa. L. Rev. 1765 (1996);
Lisa E. Bernstein, Beyond Relational Contracts: Social Capital and Network Gover-
nance in Procurement Contracts, J. LEGAL ANALYSIS 561 (2015).

6. Allison Smith, Transactional Marketing vs. Relationship Marketing: What’s
the Difference?, MELTWATER (Sep. 18, 2025), https://www.meltwater.com/en/
blog/transactional-marketing-relationship-marketing.

7. See ASHOKA: SocIAL ENTREPRENEURSHIP, https://www.ashoka.org/
en-us/focus/social-entrepreneurship; Adam Hayes, Social Entrepreneurs: Defi-
nition, Types, and Impact on Society, INVESTOPEDIA (Aug. 22, 2025), https://
www.investopedia.com/terms/s/social-entrepreneur.asp.

8. Id.

9. Though we are not looking at nonprofit organizations, many of the
same issues faced by social entrepreneurs are also of concern to nonprofits
which are often relationally focused and passionate about mission.

10. Danielle Fallon-O’Leary, What Is Social Entrepreneurship? 5 Examples of
Businesses with a Purpose, CO— BY U.S. CHAMBER OF CoM. (Apr. 29, 2025),
https://www.uschamber.com/co/start/startup/what-is-social-entrepreneur-
ship.

11. 1d.
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Approaches like B Corps, benefit corporations,'? conscious
business, and “Conscious Capitalism”" reflect the impulse to
harness enterprise for the common good. Impact investments
are similar in that investors seek a financial return alongside a
measurable, social or environmental impact.'* The category of
“social impact investors” encompasses a wide variety of orga-
nizational forms, including financial institutions, banks, fund
managers, private foundations, and family offices.'

I.
CONVENTIONAL TRANSACTIONAL CONTRACTING

In transactional contracting, the mindset is often that of
predict, protect, and control. That is, predict the risks, contin-
gencies, and possible futures of a transaction and protect and
control them through detailed clauses, remedies, and rigid allo-
cations of responsibility. This approach to contracting assumes
a stable environment in which risks can be anticipated and
allocated in advance. It also assumes that parties can compre-
hensively specify their obligations ex ante, leaving little room
for adaptation as circumstances evolve.

Business and social environments have been marked by per-
vasive instability for decades.'® For anyone currently engaged
in organizational decision-making, volatility and uncertainty
are not speculative conditions. The COVID-19 pandemic,
increasing incidence of severe natural disasters in regions not
historically associated with such events, and geopolitical insta-
bility have demonstrated that disruption routinely emerges
outside established risk models, challenging assumptions of

12. B Corps and benefit corporations are distinct concepts: the former
refers to a third-party certification issued by B Lab, while the latter denotes a
specific legal corporate structure. See About B Corps, B LaB, https://www.bcor-
poration.net/en-us/movement/about-b-corps; What Is a Benefit Corporation?,
BENEFIT CORP INFORMATION CENTER, https://benefitcorp.net.

13. JouHN MACKEY & Raj Sisopia, Conscious CAPITALISM: LIBERATING
THE HEROIC SPIRIT OF BUSINESS (2013).

14. What You Need to Know About Impact Investing, GLOBAL IMPACT INVEST-
ING NETWORK (GIIN), https://thegiin.org/publication/post/about-impact-
investing/.

15. Id.

16. Stephan H. Haeckel, The Premise and Promise of Sense and Respond, IBM
Corp. (2000), https://www.systemicbusiness.org/pubs/2000_IBM_IGS_Hae-
ckel_Premise_Sense_Respond.pdf.
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stability embedded in conventional planning and contracting
practices.!”

The existing legal framework continues to be anchored in
safety through comprehensive ex ante risk allocations. Contracts
are used as legal shields to manage and control behavior, not to
navigate the complexities and realities of relationships between
parties. Despite the premise that a well-drafted contract offers
predictability and protection, even the most sophisticated and
well-advised parties cannot anticipate all exogenous events
that may affect their arrangement.'® Contracts have historically
grown longer and more complex but still do not protect against
all contingencies."

As a form of “strategic ambiguity,”® parties sometimes
intentionally build incompleteness into a contract to facilitate
agreement when the future is uncertain or when specifying con-
tingencies would be prohibitively costly.?! This can be a rational
choice when vague or incomplete terms may lower drafting
costs, preserve flexibility, or allow the parties to postpone deci-
sions until more information becomes available.?? Although
this strategic ambiguity may help parties reach agreement, the

17. We acknowledge scholarly debate about how well transactional con-
tracts perform during times of crisis, such as during COVID-19. See, e.g.,
Heminway, supranote 4, at 139—-42. Our argument is that relational approaches
support the adaptive collaboration, mission alignment, and trust preserva-
tion that long-term, values-driven partnerships require, extending beyond
enforceability to sustained relational resilience.

18. See generally Oliver Hart & John Moore, Foundations of Incomplete Con-
tracts, 66 REv. EcON. Stup. 115 (1999) (developing an economic model of
incomplete contracting theory); Unpacking Relational Contracts, supra note 5,
at 1 (explaining the “contracting paradox” as “the delusion that we write con-
tracts to make plans, but we cannot really plan accurately. And, as a nice twist,
we trick ourselves into believing that we can plan.”).

19. See WCC Guide, supra note 4, at 3—4; Kate Vitasek & David Frydlinger,
Contracting in the New Economy: What is New? Why the Need to Change? And a
Suggested Approach for Creating Strategic Contracts, 53 U. Pac. L. Rev. 583,
601-02 (2022). Despite increasingly more detailed contracts, relationship
breakdowns and disputes continue. See HBR, supra note 5, at 5 (describing
the breakdown in relationship between Dell and IBM despite their 100-page
contract).

20. B. Douglas Bernheim & Michael D. Whinston, Incomplete Contracts and
Strategic Ambiguity, 88 Am. EcoN. Rev. 902, 903 (1998) (defining strategic
ambiguity as “contractual incompleteness that arises from” the parties’ deci-
sion “to leave some verifiable aspect of performance ambiguous” when “some
aspects of performance are non-verifiable”).

21. Hart & Moore, supra note 18, at 115, 134.

22. See George G. Triantis, The Efficiency of Vague Contract Terms: A Response
to the Schwartz-Scott Theory of U.C.C. Article 2, 62 La. L. REv. 1065 (2002); Robert
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incomplete terms may later result in time-consuming and costly
conflict resolution.? In many contracts, “dispute resolution” is
effectively synonymous with litigation, the default assumption
being that disagreements will ultimately be decided by judges
or other third-party adjudicators.? Breach-of-contract litigation
is the second most common type of corporate litigation after
employment and labor disputes.” Litigation-based models can
quickly devolve into adversarial processes that frame outcomes
in terms of winners and losers, leaving both sides worse off.?
Whether incompleteness is deliberate or inevitable, the tension
that emerges when parties confront gaps in transactional agree-
ments invites opportunistic behavior and strained negotiations,
with the resulting erosion of trust.*

Incompleteness becomes particularly problematic in long-
term contracts when the agreement focuses on legal terms
while ignoring the relational and emotional aspects. The legal
system has operated under the assumption that emotions have
no place in contracts, treating them as incompatible with legal

E. Scott and George G. Triantis, Incomplete Contracts and the Theory of Contract
Design, 56 CastE W. Res. L. Rev. 187 (2005).

23. See David Frydlinger & Oliver Hart, Overcoming Contract Incomplete-
ness: The Role of Guiding Principles, 40 ]J.L. ECON. & ORrc. 625, 639-41 (2024)
[hereinafter Overcoming] (providing a case study where parties intentionally
adopted an incomplete contract regarding future adjustments in services that
later proved costly when COVID-19 required major renegotiation, straining
trust and goodwill, and then used a formal relational-contract to realign).

24. See Triantis, The Efficiency of Vague Contract Terms, supra note 22, at
1069-70, 1079; Kate Vitasek, Jim Bergman & James P. Groton, Avoiding
Supplier Conflict and Disputes Before They Begin, THE SuPPLY CHAIN XCHANGE
(June 27, 2024), https://www.thescxchange.com/articles/10425-avoiding-
supplier-conflict-and-disputes-before-they-begin; John R. Allison, Five Ways to
Keep Disputes Out of Court, HARv. Bus. REv., Jan.—Feb. 1990.

25. See The State of Corporate Litigation Today: 2022 Survey Report, ASSOCIA-
TION OF CORPORATE COUNSEL, at 6 (2022).

26. See, e.g., Vitasek et al., supra note 24; Stewart Macaulay, Non-Contrac-
tual Relations in Business: A Preliminary Study, 28 Am. SocioL. REv. 55, 64-65
(1963).

27. For a discussion on “trust” see infra Section II.C.1. See also Wendy
Netter Epstein, Facilitating Incomplete Contracts, 65 Case W. Res. L. REv. 297
(2014) (advocating for more flexible contracting that rely on trust and rec-
iprocity, while critiquing contract doctrine that treats contractual flexibility
as a deficiency, discussing the “doctrinal deterrents” of indefiniteness and
contra proferentem); see also Douglas G. Baird, Self-Interest and Cooperation in
Long-Term Contracts, 19 J. LEcaL STUD. 583, 587 (1990) (discussing chang-
ing conditions and renegotiation, noting that, although a party may behave
opportunistically “[t]here are long-term social costs, however, to short-term
opportunism.”).
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reasoning.? Yet, because relationships lie at the heart of every
agreement, emotions inevitably shape how contractual gaps are
experienced and how even carefully crafted terms are imple-
mented and interpreted over time.?

When parties are deeply invested in a shared purpose, their
contractual behavior cannot be fully explained by formal doc-
trine alone because even perceived “neutral” legal rules operate
within social, cultural, and relational dynamics.* Transactional
contract models, which may work well for short-term and arms-
length arrangements, often fail to account for relational factors
in their approaches to risk mitigation and dispute resolution.
This omission can compromise long-term arrangements by
enabling opportunistic behavior, such as shading and hold out,
and accelerating relational breakdown.*

Relational dynamics, along with the risks associated with
contractual incompleteness, warrant particular attention in
the impact investing context, where the contractual purpose
pursues both financial and positive social or environmental
objectives. Achieving positive impact is generally neither quick
nor easy. The pressures for financial return may lead to mission

28. SeeRenata Grossi, When Emotion Came to Contract Law Class, 59 L. TCHR.
650, 650 (2025) (observing the “persistence of the positivist viewpoint” that
emotions are irrelevant, or even antithetical, to rational contracting and legal
analysis).

29. See infra Section II (discussing relationships as the heart of contracts).

30. See generally Grossi, supra note 28, at 652-53 (arguing that emotional
neutrality can obscure the social and relational dynamics masking power
imbalances and structural inequalities embedded in ostensibly neutral legal
rules); Dylan C. Penningroth, Race in Contract Law, 170 UN1v. PENN. L. REV.
1199 (2022) (contending that contract law has historically abstracted race
and social context from doctrine in order to present itself as neutral, and
offering recommendations about when race should be taught in contract
law); LEONARD L. RISKIN, MANAGING CONFLICT MINDFULLY: DON’T BELIEVE
EVERYTHING YOou THINK (West Academic Publishing, 2023) (discussing the
obstacles and opportunities emotions play in negotiation and conflict engage-
ment); Kihwan Kim, Nicole L. A. Cundiff & Suk Bong Choi, The Influence of
Emotional Intelligence on Negotiation Outcomes and the Mediating Effect of Rapport:
A Structural Equation Modeling Approach, 30 NEGOT. J. 49 (2014) (examining
emotional intelligence and trust between negotiators).

31. See Oliver Hart & John Moore, Contracts as Reference Points, 123 Q. J.
Econ. 1, 3-4 (2008) (coining the term “shading” to describe parties’ with-
drawal of effort when feeling aggrieved); Oliver Hart, Hold-Up, Asset Owner-
ship, and Reference Points 2 (Nat’l Bureau of Econ. Rsch., Working Paper No.
13540, 2007), https://ssrn.com/abstract=1024143 (explaining hold-up as
strategic withholding of performance to extract concessions when contrac-
tual gaps arise).
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drift away from the arrangement’s original purpose.” Navi-
gating these challenges requires ongoing dialogue between
investors and investees grounded in both quantitative met-
rics and qualitative, human-centered insights.”® As one article
observes, when impact measurement incorporates stakehold-
ers’ feedback, it “can help investors and investees to align on
course corrections,” reminding parties that “[w]hen looking
at impact measurement, it is vital to remember that people
are at the center of the puzzle.”* Because people are at the
center of contracts, relational dynamics and contractual incom-
pleteness affect not only how parties rationally interpret their
agreements but also how they emotionally respond to per-
ceived or actual opportunism, disappointment, misalignment,
or mistreatment.*

To prevent relational dynamic breakdowns, we argue that
moving from transactional to relational contracting better sup-
ports social enterprises by aligning purpose and performance
for more resilient agreements. Instead of prioritizing adversar-
ial positioning or legal one-upmanship, we propose a mindset

32. The concept and theory of “mission drift” has been widely examined
across the social-enterprise, nonprofit, and management literatures. See, e.g.,
Matthew G. Grimes, Trenton A. Williams & Eric Yanfei Zhao, Anchors Aweigh:
The Sources, Variety, and Challenges of Mission Drift, 44 Acap. MoMT. REv. 819
(2019); Debra C. Minkoff & Walter W. Powell, Nonprofit Mission: Constancy,
Responsiveness, or Deflection?, in THE NONPROFIT SECTOR: A RESEARCH HAND-
BOOK 591, 592 (Walter W. Powell & Richard Steinberg eds., 2d ed. Yale Univ.
Press 2006); Tiffany Boyles & Mina Marfo, Is “Financial Sustainability” Being
Hijacked?, St. Bus. ScH. BLoG (Dec. 10, 2018), https://www.streetbusiness-
school.org/blog/is-financial-sustainability-being-hijacked/; see also Simon
Teasdale, Michael J. Roy, Alex Nicholls & Chantal Hervieux, Turning Rebellion
Into Money? Social Entrepreneurship as the Strategic Performance of Systems Change,
17 StraTEGIC ENTREP. J. 19 (2023); Caroline Varendh-Mansson, Timothy
Wry & Ariane Szafarz, Anchors Aweigh? Then Time to Head Upstream: Why We
Need to Theorize “Mission” Before “Drift”, 45 AcAp. MGMT. REV. 230 (2020).

33. See, e.g., Sushant Kumar, Sarvesh Kanodia, Daryl Collins & Rohini
Roy, Deep Listening for Impact Measurement: How AI-Driven Text and Voice Analysis
Can Transform Impact Investing Strategies, STAN. Soc. INNov. REv. (Jan. 6, 2025),
https://ssir.org/articles/entry/deep-listening-for-impact-measurement.

34. Id. See also Devin Hibbard, Why Human Connection Is Good for Your Social
Enterprise, ST. BUs. ScH. BLoG (Apr. 14, 2017), https://www.streetbusinesss-
chool.org/why-human-connection-is-good-for-your-social-enterprise /.

35. See Overcoming, supra note 23 (although the article does not explicitly
frame these reactions as “emotions,” the authors repeatedly emphasize par-
ties’ “feelings”—including feeling entitled, aggrieved, or badly treated—and
explain how these negative feelings precipitate retaliation and long-term rela-
tional damage).
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shift in contracting toward adaptive inquiry, innovation, mutual
respect, collaboration, and client-centered problem solving.*

This shift has taken hold less evenly across legal practice
areas, particularly in commercial and deal-making contexts. It
is grounded in legal theory and rooted in long-standing move-
ments such as rebellious lawyering, community-centered legal
practice, and restorative justice frameworks that foreground
relationships, power-sharing, accountability, and community
healing.”” By shifting mindset, social entrepreneurs and their
legal advisors can move beyond the box of conventional trans-
actional contracts and design new shapes for their contracts.
Accordingly, we next examine how relational contracting offers
both a theoretical and practical framework for navigating con-
tractual incompleteness—bridging rigid legalism and vague
idealism through intentional legal design.

36. We encourage embracing the mindset of a polymathic: expertise
should inspire humility rather than superiority, developing “an experimental
mindset, not . . . litigious.” See, e.g., Michael Woudenberg & Matt Madonna,
Embracing My White Belt, PoLymaTHIC BEING (Oct. 01, 2023), https://www.
polymathicbeing.com/p/embracing-my-white-belt. Tara Health Foundation,
a health and impact investing fund, provides an example of this orientation
toward humility, reflection, and learning, sharing why this mindset is import-
ant. See Make Shift Happen, TARA HEALTH FOUND., https://www.tarahealth-
foundation.org/make-shift-happen (last visited Feb. 18, 2026).

37. See, e.g., Patience A. Crowder, What’s Art Got to Do With It?: A Rebel-
lious Lawyer Mindset In Transaction Practice, 23 CLINICAL L. REv. 53, 53 (2016)
(describing Gerald Lopez’s Rebellious Lawyering as a paradigm shift for public
interest lawyering toward a collaboration with clients and explaining that it
requires “lawyers to be both intentional and nontraditional in practice and
the representation of underserved communities, particularly where issues
of class and race predominate”); REBLAW, REBELLIOUS LAWYERING CONFER-
ENCE 2025, at 5 (Yale L. Sch. 2025), https://reblaw.yale.edu/sites/default/
files/2025-02/RebLaw%202025%20Program_0_0.pdf (described as one of
the largest student-run conferences in the United States). Similarly, restor-
ative justice principles, which emphasize relationship repair, accountability,
and community healing over punitive measures, inform the relational and
adaptive approaches to conflict resolution, which are integrated into the
Conscious Contracts model. See, e.g., Reinventing Contracts, INTEGRATIVE LAw
MOVEMENT, https://www.integrativelaw.com/reinventing-contracts/ (last vis-
ited Feb. 18, 2026).
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1I.
RELATIONAL CONTRACTING

A. Evolution

Law review articles proposing “doctrines” for a new rela-
tional contract law are now legion.* It is not our purpose to
review the entire history. We start at the premise: at the heart
of every contract lies a relationship.* When parties establish
a strong foundation for their relationship, the scaffolding of
their obligations and promises can better dynamically respond
and withstand times of uncertainty. In impact investing, where
ongoing collaboration is essential and the dual objectives of
financial return and social impact must be balanced, the rela-
tional foundation becomes especially critical.*

Over six decades, relational contract theory evolved from
Stuart Macaulay’s empirical observation that business people
manage performance through trust and ongoing dealings;"
to Ian Macneil’s articulation of relational contract theory as
a framework governed by social norms that shape behavior
and exchange;* to formal economic models of incomplete
contracts, which were built on transaction-cost insights,* that
demonstrated how parties engage in behaviors such as shading

38. To explore the history and theory of relational contracts, see the work
of Ian R. Macneil and Stewart Macaulay. See David Campbell, lan Macneil and
the Relational Theory of Contract (Ctr. for Legal Dyn. of Adv. Mkt. Soc’ies, Kobe
Univ., Discussion Paper No. 04/1E, 2004) (including a bibliography of Mac-
neil’s work and noting his principal achievement has been “the principal for-
mulation of . . . ‘the relational theory’ of the law of contract.”); see also William
C. Whitford, lan Macneil’s Contribution to Contracts Scholarship, 1985 Wis. L.
Rev. 545, 545 (footnoting some of the most impactful writings of Ian Mac-
neil). Macaulay showed that many businesses do not rely heavily on detailed
written contracts, even for significant deals. They depend on trust, reputa-
tion, and long-term relationships. See Macaulay, supra note 26.

39. See generally Macaulay, supra note 26; see also Michigan Law Review,
Review of The New Social Contract: An Inquiry into Modern Contractual Relations, by
Ian R. Macneil, 79 MicH. L. Rev. 827, 827 (1981).

40. See, e.g., Christopher Geczy, Jessica S. Jeffers, David K. Musto & Anne
M. Tucker, Contracts with (Social) Benefits: The Implementation of Impact Investing,
142 J. FIN. EcoN. 697 (2021).

41. See Macaulay, supra note 26.

42. See Whitford, supra note 38 (discussing Macneil’s scholarship).

43. See Hart & Moore, supra note 18, at 115 (1999) (citing Oliver William-
son).
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and hold-up in response to contractual incompleteness.** The
theory evolved through organizational economics,” game
theory,* braiding scholarship,*” and neuroscience insights.*
There is a growing appetite for legal innovation in con-
tracting that enables the law to evolve with the creativity and
adaptability seen in other industries.*” Alongside scholarship

44. See Hart & Moore, Contracts as Reference Points, supra note 31, at 3—4;
Oliver Hart, Hold-Up, Asset Ownership, and Reference Points, supra note 31, at 2.

45. For discussion of organizational economics’ foundations, see Robert
Gibbons & John Roberts, Organizational Economics, in EMERGING TRENDS IN
THE SOCIAL AND BEHAVIORAL SCIENCES 1, 1 (Robert Scott & Stephen Koss-
lyn eds., 2015), https://doi.org/10.1002/9781118900772.etrds0244. See also
DAvID FRYDLINGER, KATE VITASEK, JiM BERGMAN & Tim Cummins, CoN-
TRACTING IN THE NEW EcoONOMY: USING RELATIONAL CONTRACTS TO BOOST
TRUST AND COLLABORATION IN STRATEGIC BUSINESS RELATIONSHIPS 59-65
(2021) [hereinafter CONTRACTING IN THE NEw EcoNomy].

46. See, e.g., Richard Panek, Economist Larry Samuelson: Pioneering Game The-
ory Research at Cowles, YALE UN1v. DEP'T OF EcoNn. (June 4, 2025), https://
economics.yale.edu/news/250604/economist-larry-samuelson-pioneer-
ing-game-theory-research-cowles; Robert E. Scott, Conflict and Cooperation in
Long-Term Contracts, 75 CaL. L. REv. 2005 (1987) (applying repeated-game
theory to explain how long-term contractual cooperation can be sustained
through relational norms); CONTRACTING IN THE NEw EcoNomy, supra note
45, at 65-67.

47. See Ronald J. Gilson, Charles F. Sabel & Robert E. Scott, Braiding: The
Interaction of Formal and Informal Contracting in Theory, Practice, and Doctrine,
110 Corum. L. REv. 1377, 1382-83 (2010) (describing “a contract for innova-
tion”).

48. See, e.g., Terrence Chorvat, Kevin McCabe & Vernon Smith, Law and
Neuroeconomics (Geo. Mason Univ. Sch. of L., L. & Econ. Working Paper No.
04-07, 2004), https://www.law.gmu.edu/assets/files/publications/working_
papers/04-07.pdf; see also infra Section IIL.B.4 for a discussion on neuroscience
in the context of the Conscious Contract process. For a discussion on the psy-
chology of contracting, see CONTRACTING IN THE NEw EcoNomy, supra note
45, at 71-85.

49. See, e.g., CONTRACT HEROES: Embracing Relational Contracting for Busi-
ness Success (Spotify, Nov. 4, 2024), https://open.spotify.com/episode/6Cx-
fPwzuorg4Srr1Wdhv58; Tyson Bertmaring et al., Session at the Ass’n of Str.
All. Pros. BioPharma Conf.: Living Beyond the Contract (Nov. 18, 2025),
https://www.strategic-alliances.org/asap-biopharma-conference-2025-his-
torical; GRUNIN CENTER FOR LAw & SocCIAL ENTREPRENEURSHIP, Relational
Contracting Webinar Series (N.Y.U., 2024), https://www.law.nyu.edu/centers/
grunin-social-entrepreneurship/events/webinars/relationalcontracting (last
visited Feb. 18, 2026); WorRLD COMMERCE & CONTRACTING, Relational Con-
tracts: Theory and Practice Part 1 (Wistia, Apr. 23, 2021), https://iaccm.wistia.
com/medias/60szc58m8v; Law TECHNOLOGY Now: Proactive Law (Legal Talk
Network, Oct. 29, 2019), https://legaltalknetwork.com/podcasts/law-tech-
nology-now/2019/10/proactive-law-improving-your-legal-service-delivery/;
TALKING LoGisTicS: Forming a Partnership with Your Software-as-a-Service Provider
(Talking Logistics, Sep. 28, 2018), https://talkinglogistics.com/2018,/09 /28 /
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in this area, an industry of consultants has emerged to sup-
port organizations in navigating change through collaborative,
values-based, and relational approaches designed to foster resil-
ience, both within their internal team dynamics and in their
agreements with external partners.”

We next examine how relational approaches offer practi-
cal tools for conducting alignment-based due diligence and for
navigating the uncertainty that contractual gaps create in ways
that preserve collaboration and shared interests.

B. Elements of Relational Contract Models

Relational contract models operationalize the underlying
theory in different ways, with many similarities. The most effec-
tive model depends on the parties’ relationship, the nature of the
transaction, cultural dynamics, and the relative importance they
place on efficiency, fairness, and other strategic or mission-driven
objectives.”! Overall, they are particularly advantageous in the
following scenarios: (1) new, long-range projects requiring close
coordination; (2) repairing relationships in which collaboration
has broken down; (3) upgrading transactional arrangements
into strategic partnerships; (4) coordinating networks of interde-
pendent suppliers; and (5) bespoke transactions with uncertain
future requirements.” Focusing on the underlying relationship
before moving to deal terms offers significant benefits to achieve
the desired outcomes.”

When the relationship is the foundation, reliance on
templates risks obscuring the very alignment the process is

partnership-saas-provider-video/; Colby Mangonon, 5 Strategies to Strengthen
Your Contract Negotiations, ATTORNEY AT WORK (Mar. 17, 2023), https://www.
attorneyatwork.com/5-strategies-to-strengthen-your-contract-negotiations.
See also Gilson et al., supranote 47, at 1382 (observing that in “rapidly innovat-
ing industries,” contemporary contracting approaches are used to foster “col-
laborative innovation in a world of heightened uncertainty”); CONTRACTING
IN THE NEW EcoNomy, supra note 45, at 31-32 (noting an increasing number
of large organizations using relational contracting).

50. See THE BUSINESS RESEARCH ComPANY, CONFLICT RESOLUTION
SoLUTIONS GLOBAL MARKET REePORT (2025), https://www.openpr.com/
news/3851115/ conflict-resolution-solutions-global-market-report-2025.

51. See Zhong Xing Tan, Disrupting Doctrine? Revisiting the Doctrinal Impact
of Relational Contract Theory, 39 LEGAL Stub. 98, 99-100 (2019) (noting the
vast scholarship applying relational contracting theory across employment,
construction, franchise, outsourcing, and other industries).

52. WCC Guide, supra note 4, at 6.

53. Seeid. at 4-6; see also Unpacking Relational Contracts, supra note 5, at 21.



2026] BEYOND THE BOX 449

designed to surface.” Relational contracting is not merely
about the written agreement, but also about the process for
discovering, negotiating, and memorializing the unique ele-
ments of the relationship, the shared purpose, and methods
for realignment when uncertainty or disagreement arises. This
approach requires a foundational mindset shift that affects how
parties understand the purpose of their agreement, the role
of legal counsel, and the process through which the contracts
are created and maintained. Relational approaches treat the
contracting process as a collaborative framework for building
durable relationships, not just a risk-allocation instrument
drafted by lawyers for judges.

While relational models emphasize and operationalize
aspects of the theory differently, they tend to follow simi-
lar steps, which are not always linear.”® The steps focus on: 1.
building the foundation to strengthen the relationship rather
than initially focusing on the commercial transaction; 2. defin-
ing shared vision and mission based on the strategic goals and
objectives of the parties; 3. clarifying shared principles/values
that will guide decision-making; 4. developing adaptive gover-
nance mechanisms; and 5. negotiating deal terms necessary for
the transaction based on the shared interests of the parties.*

By focusing on this process of alignment, relational con-
tracting models offer a form of due diligence that builds the

54. See, e.g., CONTRACTING IN THE NEW EcONOMY, supra note 45, at 589-91
(noting research by Julian Nyarko showing that, rather than drafting agree-
ments to optimize their relationships, practitioners often reuse boilerplate
clauses even when they are ill-suited to the situation, a phenomenon Nyarko
terms contractual “stickiness”) (citing Julian Nyarko, Stickiness and Incomplete
Contracts, 88 U. CHI. L. REv. 1, 23-29 (2021)); see also Carina Santos, Celebrating
Collaboration: Designing Agreements for Strategic Alliances, LINKEDIN (Nov.21,2025),
https://www.linkedin.com/pulse/celebrating-collaboration-designing-
agreements-santos-phd-ca-am-icypf/; WCC Guide, supra note 4, at 7 (noting
“there is no one size or form of relational contracting . . . that is best for
everyone”).

55. Two well-documented models are the Vested® and the Conscious Con-
tracts models. See What Is Vested?, VESTED®, https://www.vestedway.com/what-
is-vested/ (describing the Vested methodology as an outcome-based rela-
tional contracting model designed to create “highly collaborative business
relationships” in which both parties are committed to each other’s success)
(last visited Feb. 18, 2026); see infra Section IV for the Conscious Contracts
model.

56. See, e.g., Vitasek & Frydlinger, supra note 19, at 610; Unpacking Rela-
tional Contracts, supra note 5, at 21; see also infra Section IV (describing the
Conscious Contracts framework).
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partnership well before the first clause is drafted, laying the
groundwork for collaboration and resilience. These steps pro-
vide flexibility to navigate uncertainty and change, while also
ensuring the parties remain aligned in their shared vision and
goal. The parties co-create mechanisms that keep the focus on
the relationship to achieve the shared purpose, typically incor-
porating the following mechanisms: 1. tiered management
structure; 2. delineated roles; 3. protocols for peer-to-peer
communications; 4. regular communication schedule; 5. per-
sonnel continuity mechanisms; 6. performance management
program; and 7. risk management and change management
processes aligned with the shared values and principles.”” This
governance structure is commonly used in long-term strategic
relationships where aligned incentives and embedded collabo-
ration are essential.”® Decisions about strategy, risk, change, and
conflict remain anchored to the shared interests.” Relational
contract models emphasize the importance of communication
frameworks to foster an effective, no-blame culture that sup-
ports this process.®

C. Differences from Transactional Contracting

Relational contract theory recognizes that contracts gov-
erning ongoing relationships derive their stability from shared
values, norms, and expectations that guide performance over
time.® The following subsections identify the mindset shifts and
what distinguishes relational contracting from transactional
contracting. A key feature of relational models is embedding
structured opportunities for early alignment and mutual under-
standing into the contracting process. This design supports
trust, accountability, and psychological safety.®? The relational

57. See Unpacking Relational Contracts, supra note 5, at 36-37.

58. Id. at 40-41.

59. See CONTRACTING IN THE NEw EcoNoMmy, supra note 45, at 244-45;
LiNDA ALVAREZ, DISCOVERING AGREEMENT: CONTRACTS THAT TUurRN CoON-
FLICT INTO CREATIVITY 6567 (Candescence Media 2017, American Bar Asso-
ciation 2016) (Alald Linda was formerly known as Linda Alvarez).

60. See WCC Guide, supra note 4, at 12; see also CONTRACTING IN THE NEW
Economy, supra note 45, at 239-248; DISCOVERING AGREEMENT, supra note
59, at 65—67.

61. See CONTRACTING IN THE NEw EcoNoMmy, supra note 45, at 253-74.

62. See DISCOVERING AGREEMENT, supra note 59, at 141-46; see also Alex-
andra (Alix) Devendra & Patrick Miller, Navigating Business Disputes Using the
Conscious Contracts Process, B THE CHANGE (Mar. 2, 2022), https://bthechange.
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foundation informs decisions about whether to proceed and
supports adaptive governance mechanisms to maintain align-
ment over time.%

1. Trust-Building Orientation

Transactional contracting often operates within a “zero-
sum” mindset where one party’s gain represents another’s
loss.® Parties negotiate from positions of strength, protect their
interests defensively, and structure terms to shift risk and maxi-
mize advantage. Relational contracting assumes the parties can
be allies with overlapping goals and shared vision, reframing
success so all parties can achieve their objectives.® This reorien-
tation treats mutual benefit as a realistic and desirable outcome.

Trust-building enhances transparency and cooperation.
In social science research, trust means “the willingness of a
party to be vulnerable to the actions of another party based on
the expectation that the other will perform a particular action
important to the trustor, irrespective of the ability to monitor
or control that other party.”® Trust emphasizes vulnerability,
typically avoided in transactional contracting where the goal
is to minimize risk.”” Contract scholars have extended the
term ‘trust’ “to refer to the complementary combination of
informal mechanisms—reputation, continuing relations, and
reciprocity—that evolve through the actions of the parties in
implementing their substantive goals under the agreement. . .

com/navigating-business-disputes-using-the-conscious-contracts-process-6e83
5b7a6af0; Vitasek & Frydlinger, supranote 19, at 610; see also infra Section II1.C
(discussing psychological safety).

63. DISCOVERING AGREEMENT, supra note 59, at 145—46.

64. “The concept of zero-sum thinking originated in game theory, formally
introduced by mathematicians John von Neumann and Oskar Morgenstern
in their 1944 work ‘Theory of Games and Economic Behavior.” In game the-
ory, a zero-sum game is one where one player’s gain must be exactly balanced
by another player’s loss.” Francois Botha, The Future Belongs to Positive-Sum
Thinkers, FORBES (Feb. 2, 2025, at 07:43 ET), https://www.forbes.com/sites/
francoisbotha,/2025/02/02/the-future-belongs-to-positive-sum-thinkers/.

65. As Alala Linda notes, “winning does not require a loser.” DISCOVERING
AGREEMENT, supra note 59, at 164.

66. Roger C. Mayer, James H. Davis & F. David Schoorman, An Integrative
Model of Organizational Trust, 20 AcAD. MGMT. REV. 709, 712 (1995).

67. See DISCOVERING AGREEMENT, supranote 59, at 19-29 (explaining that
while parties believe transactional agreements provides a sense of security,
they often become a weapon to be used against the other party).
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and ... the increasing confidence of each party in the ability of
the other to actually perform as the contract requires.”®

Trust develops gradually over time through small, everyday
interactions.” Drawing on empirical research in psychology
and relationship science, scholars have identified “attunement”
as a foundational element of trust-building.”” When parties take
the time to attune to one another, they create a firm foundation
of trust on which to build the rest of their arrangement, adding
a layer of assurance that transactional contracts do not afford.

2. Interest-Based Negotiation

Relational contracting builds on the “principled negotia-
tion” framework pioneered by Fisher and Ury, which is often
described in the broader literature as interest-based negotiation
or integrative negotiation.” Parties surface the needs, values,
and hopes that sit beneath their initial demands and design
agreements that respond to those interests and strengthen
the relationship. This problem-solving orientation identifies
underlying interests, expands available options, and searches
for creative solutions to serve all stakeholders. The goal shifts to
crafting arrangements that support ongoing collaboration.

68. See Gilson, Sabel & Scott, supra note 47, at 1383.

69. BRENE BROWN, DARING GREATLY: How THE COURAGE TO BE VUL-
NERABLE TRANSFORMS THE WAY WE LIVE, LOVE, PARENT, AND LEAD, 50-51
(Gotham Books 2012) (citing John Gottman’s research on trust); see also
OWN, The Lesson Brené Brown’s Daughter Learned About Trust, at 02:15-02:44
(YouTube, Nov. 6, 2015), https://www.youtube.com/watch?v=6442YcvEUHS.

70. John Gottman, John Gottman on Trust and Betrayal, GREATER GOOD
MAG. (Oct. 29, 2011), https://greatergood.berkeley.edu/article/item/john_
gottman_on_trust_and_betrayal (John Gottman credits his graduate student,
Dan Yoshimoto, with describing “attunement as: “Awareness of your partner’s
emotion; Turning toward the emotion; Tolerance of two different viewpoints;
trying to Understand your partner; Non-defensive responses to your partner;
and responding with Empathy”).

71. See ROGER FISHER, WILLIAM URY & BRUCE PATTON, GETTING TO YES:
NEGOTIATING AGREEMENT WITHOUT GIVING IN (Bruce Patton, 3d ed. 2011);
see also Katie Shonk, Principled Negotiation: Focus on Interests to Create Value, THE
PrRoOGRAM ON NEGOT. AT HaRv. L. ScH. (Nov. 4, 2025), https://www.pon.
harvard.edu/daily/negotiation-skills-daily/principled-negotiation-focus-in-
terests-create-value/ (summarizing the four core elements of principled,
interest-based negotiation); Katie Shonk, Six Guidelines for “Getting to Yes”, THE
PrROGRAM ON NEGOT. AT HARv. L. ScH. (Feb. 19, 2026), https://www.pon.
harvard.edu/daily/negotiation-skills-daily/six-guidelines-for-getting-to-yes/
(providing six guidelines for mutual-gains, integrative negotiation).
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3. Process-Centered

Relational contracting models recognize the relationship
as the foundation on which the agreement is built and through
which it is implemented, not just treating it as background
context to be protected by legal backstops and threats of conse-
quence. Parties begin with face-to-face conversations to explore
their interests, name their values, articulate their vision, and
co-design governance structures.” The lawyer’s role transforms
from adversarial advocate to facilitator who structures dialogue
and helps parties generate integrative solutions. This facili-
tated dialogue recognizes that agreements unfold through
human interaction shaped by trust, communication patterns,
cultural norms, and emotional responses. Legal terms matter,
but they operate within and through relationships. By center-
ing the relationship, relational contracting acknowledges that
contractual performance depends as much on relational qual-
ity as on doctrinal precision. The written contract becomes a
memorialization of understandings reached through collabo-
rative engagement. The parties start by focusing on the process
of building the relationship, not the exercise of drafting the
agreement.

This approach aligns with organizational insights about
adaptive enterprises. Effective organizations build alignment
through meaningful conversation and shared purpose, not
just top-down directives.” Facilitated dialogue surfaces values,
hopes, and intentions so parties can co-create agreements that

72. See Overcoming, supra note 23, at 642 (citing the research of Elinor
Ostrom (1990) and Robert C Ellickson (1991) that shows “how groups of peo-
ple can overcome social dilemmas in situations where people must engage in
face-to-face discussion”); DISCOVERING AGREEMENT, supra note 59, at 143-46
(explaining that the parties’ meaningful dialogue and engagement is import-
ant for clarity around expectations and requirements at the outset).

73. See, e.g., STEPHAN H. HAECKEL, THE PREMISE AND PROMISE OF SENSE AND
Responp (IBM Advanced Bus. Inst., IGS Report No. 2000-1, 2000), https://
www.systemicbusiness.org/pubs/2000_IBM_IGS_Haeckel_Premise_Sense_
Respond.pdf; Maya Bernstein & Marty Linsky, Leading Change Through Adaptive
Design, Stan. Soc. Innovation Rev. (Winter 2016), https://centerfor-leadership.
org/wp-content/uploads/2017/08/SSIRAdaptiveDesign.pdf (applying adap-
tive leadership principles developed by Ronald Heifetz); Muhammad Salman
Chughtai et al., Role of Adaptive Leadership in Learning Organizations to Boost
Organizational Innovations with Change Self-Efficacy, 43 Current Psych. 27262,
27276 (2024) (illustrating how “learning, debate, sharing of knowledge,
discussion, feedback, and effective communication” support organizational
innovation).
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remain aligned, even as circumstances evolve. Adaptive systems
depend on structures that enable continuous learning through
clear communication channels, feedback loops, and shared
responsibility for monitoring change.

4. Purpose Alignment: Vision & Mission

A defining feature of relational contracts is the early align-
ment of the parties’ vision (why they want to work together)
and mission (what they will do to achieve the vision).” This
requires the parties to engage as relational actors at the outset,
rather than as counterparties. Through facilitated conversa-
tions, parties make a conscious decision to first explore why
they are coming together, who they are partnering with, and
how they will work together. After this alignment, the parties
negotiate the other deals terms consistent with their shared
vision, mission, and values.

These structured opportunities for early alignment and
mutual understanding are embedded into the contracting
process to surface assumptions, support trust, and create psy-
chological safety.” This groundwork informs decisions about
whether to proceed with the transaction and supports
co-creating adaptive governance to maintain alignment over
time, not relying solely on ex post judicial interpretations of
good faith and fair dealing.™

5. Governance Alignment: Values & Principles

Relational contracting makes values and principles explicit
from the outset, defining what they mean through structured

74. See DISCOVERING AGREEMENT, supra note 59, at 55-57, 75-85 (discuss-
ing the importance of developing an intentional framework for alignment
rather than habitually moving to positioning on deal terms). This approach
is not foreign to impact investing. See, e.g., Hambleton Lord & Christopher
Mirabile, Getting on the Same Page — Verifying Goal Alignment, SERAF, https://
app.seraf.io/compass/article /getting-same-page-verifying-goal-alignment
(last visited May 2, 2026) (emphasizing the importance of alignment between
investors and founders during the due diligence process).

75. See DISCOVERING AGREEMENT, supra note 59, at 141-146; Devendra &
Miller, supra note 62; Vitasek & Frydlinger, supra note 19, at 611; see also infra
Section III.C (discussing psychological safety). This approach echoes Stuart
Macaulay’s empirical findings that businesspeople often rely on cooperation,
flexibility and informal adjustments to sustain commercial relationships. See
Macaulay, supra note 26, at 63.

76. DISCOVERING AGREEMENT, supra note 59, at 145-46 (explaining that
this process at the outset sets the groundwork for stability in the relationship
even during times of disagreement).
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dialogue, and embedding them directly into the agreement as
frameworks for decision-making and realignment. Some rela-
tional models begin with predefined social norms” as starting
frameworks.” Other models begin with individual values before
articulating shared principles.” In both models, parties engage
in reflective dialogue to clarify what guiding principles and
values mean within their specific relationship and embed that
shared understanding into the agreement.*

Relational models also assess “cultural fit” at the organi-
zational level, to determine whether parties share compatible
decision-making processes and operating styles.®’ A thorough
assessment of cultural fit also includes cultural competency,*
which helps surface how race, ethnicity, socioeconomic back-
ground, and lived experience shape parties’ understanding of

77. In social psychology, social norms are commonly understood as shared
expectations that guide behavior, distinguishing between descriptive norms,
which reflect perceptions of what others actually do, and injunctive norms,
which reflect perceptions of what others approve or disapprove. See Carl A.
Kallgren, Raymond R. Reno & Robert B. Cialdini, A Focus Theory of Normative
Conduct: When Norms Do and Do Not Affect Behavior, 26 PERSONALITY & SOC.
Psych. BuLL. 1002, 1002-03 (2000). Empirical work by Stewart Macaulay first
revealed that parties often rely on informal expectations and business norms
rather than strict adherence to written contract terms. See Macaulay, supra
note 26. Building on these insights, Ian Macneil articulated a comprehensive
theory of relational contracts grounded in the social norms that govern ongo-
ing exchange relationships. See Macneil, supra note 39. For further discussion
of how social norms are incorporated into relational contracting models see
CONTRACTING IN THE NEw EcoNomy, supra note 45, at 45-92; Overcoming,
supranote 23, at 641-43; Unpacking Relational Contracts, supranote 5, at 13—-14.

78. See, e.g., Jeanette, Getting to We: The Guiding Principles, VESTED (Dec. 18,
2013), https://www.vestedway.com/getting-to-we-the-guiding-principles/ (dis-
cussing predefined guiding principles of reciprocity, autonomy, honesty, loy-
alty, equity, and integrity of the Vested model).

79. See infra Section IV (discussing the Touchstone values-alignment step
of the Conscious Contracts model).

80. See id.; CONTRACTING IN A NEw EcoNoMy, supra note 45, at 208-211
(providing sample questions for reflection on guiding principles); see also
Unpacking Relational Contracts, supra note 5, at 27-28.

81. See PREVENTING THE DISPUTE, supra note 5, at 39—-40 (explaining that
“[c]ultural fit in a business relationship means the degree to which partners
are compatible on management philosophy, organizational values, deci-
sion-making, and communication patterns and behaviors.”).

82. For an interdisciplinary definition of cultural competence, recogniz-
ing cultural competence as a set of behaviors, attitudes, and structures that
enable effective cross-cultural interaction, conceptualized as a developmental
process, see National Center for Cultural Competence, Definitions of Cultural
Competence, GEORGETOWN UN1v., https://nccc.georgetown.edu/ curricula/
culturalcompetence.html (last visited May 2, 2026).
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foundational concepts like reciprocity, equity, and fairness.*
This deeper examination may become particularly important
in mission-driven partnerships addressing systemic issues, such
as poverty, climate change, and racism, where power dynamics
and cultural differences significantly shape how partners under-
stand shared goals.** By making values and principles explicit,
relational contracts create interpretive frameworks that reflect
parties’ actual intentions and cultural contexts. Different mod-
els offer context-dependent advantages, an area warranting
further empirical research.®

6. Adaptive Governance & Conflict Transformation

Relational contracting builds adaptive capacity directly
into the agreement. Parties design governance structures
that allow them to sense changes as they emerge and respond
collaboratively. The stabilizing emphasis on realigning with
shared vision and values enables flexibility in implementation.
As one scholar explains, the “willingness to tolerate risk is not
synonymous with not planning for risk.” %

83. See DISCOVERING AGREEMENT, supra note 59, at 146 (explaining that
in contracts there are “other important expectations and requirements in
play such as relational behavior; cultural imprints; and unspoken assumptions
about authority, autonomy, and communication”).

84. The Conscious Contracts model addresses this by inviting parties to
surface and articulate individual values before negotiating shared values and
principles. See infra Section IV.

85. For example, approaches that begin with predefined social norms
versus those that surface individual values before articulating shared princi-
ples may perform differently depending on organizational context, cultural
diversity of stakeholders, and nature of the partnership’s mission. Questions
remain in scholarship and in practice about the need for frameworks that
account for context more broadly and whether principles carry consistent
meaning across diverse cultural contexts. See, e.g., Patience A. Crowder, Impact
Transaction - Using Collective Impact Relational Contracts to Redefine Social Change
in the Urban Core, 8 TENN. J. RACE, GENDER, & Soc. JusT. 1, 10-11, 116-17
(2019); PON Staft, Unlocking Cross-Cultural Differences in Negotiation, PROGRAM
ON NEGOT. AT HARv. L. ScH. (Apr. 2, 2019), https://www.pon.harvard.edu/
daily/international-negotiation-daily/unlocking-cross-cultural-differenc-
es-in-negotiation-nb/; Overcoming, supra note 23, at 644; NYU Law GRUNIN
CENTER, The Role of Guiding Principles When Taking a Relational Contractual
Approach to Impact Investing, at 24:08-25:30 (YouTube, May 7, 2024), https://
youtu.be/6LGd2ZndGQ4?si=P13b7baf3vITjaO3.

86. Crowder, supranote 85, at 18 (noting that planning is essential for rela-
tional contracts but discussing the difference between “performance plan-
ning” and “risk planning”, the latter of which “contemplates the positions of
each party and which is best situated to minimize or withstand the risks in the
transaction”) (citing Macneil).
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This adaptive orientation extends to conflict. Relational con-
tracting anticipates conflict as a natural part of collaboration.®”
When people work together, differences are inevitable, and reso-
lution can create opportunities for creativity and growth.* Rather
than defaulting to mediation, arbitration, or litigation after posi-
tions have hardened, relational contracts include mechanisms
to address disagreements early, transforming potential conflicts
through the foundation of trust, vulnerability, and transparency
established during initial alignment around vision and values.*

7. Plain Language and Legal Design

Relational contracts use plain language to foster transpar-
ency and comprehension, allowing all parties, not just lawyers,
to understand their commitments and options.” This clarity
reduces fear of hidden traps, strengthens trust, and prevents
disputes about ambiguity.”! Using relational language aligns the

87. See DISCOVERING AGREEMENT, supra note 59, at 64 (explaining that
“[c]onflict is as natural as thunder and rain.”); see also PREVENTING THE Dis-
PUTE, supranote 5, at xix.

88. As John Paul Lederach, a leading authority on transformative con-
flict resolution, explains, “Transformation views the presenting issues as an
expression of the larger system of relationship patterns. It moves beyond the
‘episodic’ expression of the conflict and focuses on the relational patterns
in which the conflict is rooted.” John Paul Lederach, Conflict Transformation,
BEYOND INTRACTABILITY (Oct. 2003), https://www.beyondintractability.org/
essay/transformation.

89. See DISCOVERING AGREEMENT, supra note 59, at 144—48; PREVENTING
THE DISPUTE, supra note 5, at 108-14. For discussion of the business case for
shifting from adversarial dispute resolution to relational dispute prevention
approaches, see id. at 159-62. As one client reflected about the Conscious
Contract approach: “It required me to undo all the posturing—looking for
that position of strength in each paragraph—and forced me to actually think
deeper about our weaknesses and strengths and, more importantly, how do
we handle our emotions and seek a mutually beneficial relationship, designed
for success.” See J. Kim Wright, Reinventing Contracts, A.B.A. LAwW PRACTICE
Topay (June 14, 2018), https://jkimwright.com/reinventing-contracts/
(quoting Ric Coven, Founder of Breyting Community Roasters).

90. See Legal Design, INTEGRATIVE Law, https://www.integrativelaw.com/
legal-design/; PREVENTING THE DISPUTE, supra note 5, at 60-64; see also
Helena Haapio & Margaret Hagan, Design Patterns for Contracts, in NETWORKS:
PROCEEDINGS OF THE 19TH INTERNATIONAL LEGAL INFORMATICS SYMPOSIUM
IRIS 2016 381 (Erich Schweighofer et al. eds., Osterreichische Computer
Gesellschaft 2016); Contract Design Pattern Library, WorRLDCC FouND., https://
contract-design.worldcc.foundation (last visited April 14, 2026). See also infra
Section IV for a detailed discussion about plain language.

91. See PREVENTING THE DISPUTE, supra note 5, at 60-65; see also Michael
Blaise, 496 U.S. Laws Require Plain Language Contracts, CONTRACT NERDS
(March 15, 2023), https://contractnerds.com/496-u-s-laws-require-plain-
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text of the contract with the spirit of the relationship it governs,
grounding the agreement in the shared voice and values of the
parties.®

Using principles of design makes contracts more user-
friendly, transparent, and innovative, turning contracts into
living documents that serve as compasses rather than static
guardrails.” The final contract may include visual design ele-
ments such as charts or icons.™

8. Interdisciplinary Approach

Relational contracting goes beyond law and includes other
disciplines such as psychology, biological and social sciences,
business, and economics.” We will discuss more of those infra.

Embracing relational contracts requires a shift in legal
perspective—one that mirrors the systemic change many social
entrepreneurs seek to create. It can be difficult, however, to
implement such shifts within the existing legal and market
structures.” Social enterprises and impact investors often expe-
rience tension when applying traditional private financing
models to mission-driven ventures.”” We argue that in a world

language-contracts/ (noting that “a growing amount of data suggests both
consumers and sellers benefit from plain language contracts”).

92. See, e.g., Shawn Burton, The Case for Plain-Language Contracts, HARV.
Bus. Rev,, Jan.-Feb. 2018, at 134, https://hbr.org/2018/01/the-case-for-
plain-language-contracts.

93. See Haapio & Hagan, supra note 90; WorRLDCC FOUND., supra note 90;
PREVENTING THE DISPUTE, supra note 5, at 60-65.

94. See, e.g., The Conscious Contracts Process in Family Law, The Sepa-
ration Agreement (Feb. 2022) (unpublished sample separation agreement)
https://consciouscontracts.com/wp-content/uploads/2022/02/The-CC-
Process-in-Family-Law-Separation-Agreement.pdf; Contract Design Library,
WORLDCC FouND., supra note 90 (providing examples of contracts with visu-
als, including graphs, charts, and comics); PREVENTING THE DISPUTE, supra
note 5, at 63—-65.

95. CONTRACTING IN THE NEW EcoNomy, supra note 45, at 35; see also infra
Section III (discussing the Conscious Contracts process).

96. See Jess Daggers, Alex Hannant & Jason Jay, Systemic Investing for Social
Change, STAN. Soc. INNovATION REv. (Dec. 12, 2023), https://ssir.org/
articles/entry/systemic_investing_for_social_change (explaining that sys-
temic investing “requires mindsets, principles, practices, and infrastructures
that are distinct from status quo funding and financing”).

97. See Amanda Levison & Natasha Frieduss, The Social Impact Investment
Mirage: 1t’s Time for Funders to Get Real About What Social Entrepreneurs Need to
Succeed, STAN. Soc. INNovaTION REev.,, (Nov. 17, 2022), https://ssir.org/
articles/entry/the_social_impact_investment_mirage (asserting that “many
social entrepreneurs are trying to solve problems that are deeply entrenched,
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of increasing volatility, resilient contracting requires more than
reliance on existing legal models. It requires models grounded
in awareness, adaptability, and values alignment.” This requires
a conscious shift in mindset: one where values become founda-
tional building blocks for more resilient agreements to support
the long-term relationship and goals, not simply colorful, aspi-
rational words displayed on the lobby wall.

I1I.
Consc1ious CONTRACTS PROCESS

A. Introduction

The Conscious Contracts process is a structured, relational,
values-based approach to contracting that embeds adaptability,
clarity, and relational integrity into legal agreements. It is a
dynamic process which has evolved over the last fifteen years
as practitioners have first learned the process then improved
it with their own skills and practice. It was originally conceived
through the collaboration of Alala Linda and her book Dis-
covering Agreement: Contracts that Turn Conflict into Creativity”
combined with Kim’s integrative, interdisciplinary practices
and Integrative Law trainings on six continents.'” The process
developed differently than other relational contracting models,

systemic issues that may not fit with the world of accelerators, venture capi-
tal, scale, competition, and large returns. Trying to force companies into this
paradigm ends up pushing social entrepreneurs to create products that only
solve problems at the margins. This mindset and ‘winner take all’ competi-
tions create fragmented rather than holistic solutions addressing root causes.
We have the resources, the models, and talent to address these challenges.
All that is missing is our willingness and our imagination.”); see also Emilie
Aguirre, Beyond Profit, 54 U.C. Davis L. Rev. 2077, 2147 (April 2021) (arguing
that “business law is not designed to enable companies with objectives beyond
profit to scale up. Most importantly, business law lacks a durable commitment
mechanism to enable long-term pursuit of multiple objectives. This problem
is particularly acute when scaling up because of a dual-pronged loss of strate-
gic and managerial control that founders experience at this stage.”)

98. See Betsy Vereckey, Why Impact Investors Are Embracing Systems Change,
M.LT. SLOAN ScH. oF MGMT. (Mar. 4, 2024), https://mitsloan.mit.edu/ideas-
made-to-matter/why-impact-investors-are-embracing-systems-change.

99. DISCOVERING AGREEMENT, supra note 59.

100. A global digital nomad, 2008-2023. Kim wrote two books which were
seminal in the Integrative Law Movement; connected a community of practi-
tioners; and spoke on multiple topics.
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emerging from practitioner innovation'”! within the Integrative
Law Movement'” rather than from economic or organizational
theory.

The process consists of sixinterlocking components. Figure 1
showcases the foundational principles of the Conscious Con-
tracts process.

Conscious Contracts® Process

* From adversarial to o
collaborative. o

Touchstone
« Who are you?

« From lawyer as adversary to m <
lawyer as coach & consultant. X X * What matters to you?

« From focus on legal issues to \_&‘jse‘ Shift « Why did you pick each other?
focus on relationship.  What are your individual Visions,

« From conflict to creativity. 1] R Z Missions, Values, Principles?
°
* From fear to love. * How do they intersect in your

relationship?
* What is your vision of the agreement?

)

« How will you know you've

) % + How do youlike to work?
succeeded?

3 « How do you respond to
o

\ stress and conflict?
~ .
X * How do you like to ACED
Operating communicate? * Change happens. Acidrcssing
Manual for « What is your usual How will you address it? Change &
Me " response to conflict?  How will you engage in Engaging
\* Howwould youlike to disagreements together? Disagreement

respond? » What is your plan for
communicating with each other?

* What if you can’t resolve things lﬂ'a
o in a conversation?

 Who will you ask for help?

o

Action Plan
« What promises do you
need to make to fulfill the

. Design & Drafting
* What are the details of the
deal? (Payment terms, etc.) (\g o Is the agreement in the language of the parties, s "
-

« Are there legal conditions 6 appropriate to their relationship? ~,
that are required for this ° « Are they able to comply with all the terms?
sort of agreement? « Are there visual or design elements that will reflect

\ the tone and spirit of the agreement?

F1GURE 1. GRAPHIC ILLUSTRATION OF THE COMPONENTS'®

101. Influences include Restorative Justice and Restorative Circle dialogue;
organizational development methods such as Appreciative Inquiry, facilita-
tion, coaching, values, systems change, and change theory; practices of col-
laboration and Collaborative Law; grounded in core principles of Alternative
Dispute Resolution, especially party self-determination and interest-based,
integrative negotiation and mediation principles. The process has been
shaped by interdisciplinary insights, including neuroscience, emotional and
integrative intelligence, and by preventive law, which later led to support in
Proactive Law.

102. See Reinventing Contracts, supra note 37 (describing the Integrative Law
Movement).

103. Designed in 2022 by Jennifer Guzzardi Eppler, a student of the authors.
Used with permission, available at https://consciouscontracts.com.
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B. The Process

1. The Mindset Shift

The first component of the Conscious Contracts process'”*
is the mindset shift. As discussed above, these mindset shifts
create the conditions for collaborative contracting to be pos-
sible and meaningful. Without these shifts in perspective, the
subsequent tools risk being implemented superficially.

A fixed mindset treats legal ability, judgment, and even
“good lawyering” as innate traits. A growth mindset under-
stands that professional identity and skills are dynamic and can
develop over time.'” In law, this means viewing mistakes, feed-
back, and conflict not as failures, but as data for learning and
refinement.

Cultivating growth mindsets in law students and lawyers
is associated with greater resilience, persistence, and ethical
professionalism, and reflective practices can help lawyers inten-
tionally shape the kind of professionals they are becoming. The
legal profession’s precedent-driven, risk-averse culture often
fosters fixed mindset habits. Law school often reinforces this
pattern, creating a fixed mindset in law students.'”® Avoiding
error and protecting competence become more important than
experimenting and learning. By adopting a growth mindset in

104. Kim Wright is the co-creator of the Conscious Contracts® process and
steward of the international practitioner network and trademarks. Statements
in this article regarding the origins, development, and current practices of
the Conscious Contracts process are based on the author’s direct involvement
and archival materials.

105. Psychology professor, Carol S. Dweck, PhD, distinguishes the two
mindsets and makes recommendations for achieving the more successful
growth mindset. CAROL S. DWECK, MINDSET: THE NEwW PSYCHOLOGY OF Suc-
cEss 6 (Ballantine Books Trade Paperbacks, 2016 ed., 2006). Updated version
at: https://www.penguinrandomhouse.com/books/44330/mindset-by-carol-
s-dweck/.

106. See TONI JAEGER-FINE, BECOMING A LAWYER: DISCOVERING AND DEFIN-
ING YOUR PROFESSIONAL PERSONA 85-87 (2d ed. 2023); Susan Shapcott et al.,
The Jury Is In: Law Schools Foster Students’ Fixed Mindsets, 42 Law & PsycHOL. REv.
1, 19-28 (2017-2018) (reporting empirical evidence of prevalent fixed mind-
sets among law students); GEORGE EvaNns, CAROL S. DWECK’S MINDSET OFFERS
INsIGHTS FOR LEGAL PROFESSIONALS (N.C. Bar Ass’'n Prof’l Vitality Comm.,
2020) (arguing that lawyers often approach problems with a fixed mindset);
Overcoming Lawyers’ Resistance to Change, THOMSON REUTERS, https://legal.thom-
sonreuters.com/en/insights/articles/overcoming-lawyers-resistance-to-change
(last visited May 8, 2026) (noting that many lawyers may have a fixed, rather
than growth, mindset).
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the contracting process, the parties (and lawyers) become less
adversarial and risk averse.

2.  The Touchstone

The Touchstone is a framework, a new shared paradigm,
upon which the written contract can be built. It articulates a
tailor-made test for alignment that reflects the culture and rela-
tionship and serves as a compass for decision-making. It is a
stabilizing reference when tensions or ambiguities arise. Gen-
erally, each party separately creates their personal Touchstone
and then shares it with the others. They discuss what the words
mean and tell stories behind the values. Then they shift to a
shared Touchstone, identifying and articulating their common
vision, mission, and values, which are incorporated into the
written agreement.

Each practitioner has different tools for helping clients
identify their vision, mission, and values. Depending on the
client’s style, practitioners may give them a workbook with jour-
naling questions and invite them to write a draft and bring it to
the meeting, or they may develop the Touchstone in a meeting.

a. Touchstone Content

The Touchstone generally consists of a purpose, vision,
mission, and values,'”” and perhaps other elements like non-
negotiables (e.g., boundaries, financial bottom-line). Parties
invest time reflecting and engaging in conversations. The point
is not the perfect words. The power is in the conversations those
headings invite. “Why are we doing this? What future are we
trying to create? Who do we want to be in hard moments? What
do we refuse to sacrifice?” As parties answer those questions
together, they are building shared context, self-awareness, and
language they can return to when things get bumpy. The Touch-
stone becomes an anchor for the relationship, not a piece of
branding copy to impress outsiders.

Putting the Touchstone in writing makes it shared, visible,
and revisit-able as part of the formal contract. As long as values

107. The Touchstone Workbook distinguishes these: Purpose is like an
operating system, the core upon which all other design elements originate.
Vision is a statement about the world you want to see. Mission is what you are
going to do to get there. Values are the underlying principles that guide the
journey. Touchstone Workbook (law school clinic edition) (on file with authors).
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and intentions live only in people’s heads, they are easy to forget,
distort, or quietly override when money, stress, or ego show up.
When the parties sit together, wrestle language onto the page,
and see their own words reflected back—*“this is why we are
doing this; this is who we want to be to each other’—the Touch-
stone becomes a concrete reference point, not just a memory. In
a hard conversation, it is much easier to say: “We agreed in our
Touchstone that transparency and care for staff come first—how
can this decision fit with that?” than arguing from positions.

b. Touchstone Process

The Touchstone phase creates conditions that support
regulated dialogue, mutual recognition, and shared meaning
before parties commit to legal terms. In this phase, the par-
ties share purpose, values, and lived experience in a structured
relational process. People share why they care, what has shaped
them, what they hope for, and what they value. These conver-
sations shift the interaction away from dominance and toward
understanding. As a result, the other person’s purpose and
commitments become more than abstract words. They become
lived and recognizable. This experience of seeing and being
seen forms the foundation for empathy and trust.

Perceptions of fairness matter because they support sus-
tained engagement and voluntary compliance over time. The
Touchstone process fosters this sense of fairness by slowing
interaction into real dialogue, not abstract bargaining. It gives
each participant a meaningful voice and treats their stories and
values as legitimate inputs into the agreement. It also invites
co-creation, so the resulting language reflects the parties them-
selves, not imposed boilerplate. When people recognize their
own words, priorities, and commitments in the contract, they
experience it as binding in a moral as well as legal sense. By
grounding the agreement in the parties’ own language and
commitments, the Touchstone establishes a moral and rela-
tional reference point that can be returned to when pressure,
disagreement, or uncertainty arises.

c. Importance of Safety

Neuroscience research on the brain’s “mirror systems” sug-
gests that hearing and seeing one another’s stories doesn’t just
give us information; it activates networks that let us internally
simulate each other’s actions and emotions, making it easier to
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empathize and to sense whether someone feels congruent and
trustworthy. When interactions feel positive and connecting,
oxytocin—the so-called trust hormone—helps us bond, build
trust, and unlock creative thinking. By contrast, when we feel
under attack, cortisol (the stress hormone) spikes, pushing us
into fight-or-flight mode and shutting down our ability to listen,
reason, and genuinely connect with the other person. Studies
show that oxytocin changes activity in brain regions involved in
social risk and fear, making people more willing to extend trust
and less likely to overreact to minor breaches.

Human decision making is not purely rational. Neurosci-
ence and trauma research explain why individuals exposed to
threat or chronic stress may struggle with trust, reflection, and
collaboration, particularly in contexts involving power, law, or
money. ' The nervous system is constantly scanning for cues
of safety or threat, especially in environments involving power,
law, money, or uncertainty. When interactions feel safe, fair,
and relationally grounded, social engagement systems support
trust, empathy, curiosity, and creative problem solving. When
interactions are perceived as threatening, opaque, or adver-
sarial, stress responses can be activated that significantly alter
cognition, behavior, and relational capacity.

Personal, collective, and systemic trauma can profoundly
affect how parties participate in legal and business processes.'”
Trauma is somatic. It cannot be resolved through reasoning

108. Robyn Koslowitz, Maybe You'’re Not Lazy. Maybe It’s a Trauma Response,
PsycnoL. Topay (Jan. 21, 2025), https://www.psychologytoday.com/us/
blog/targeted-parenting/202501/maybe-youre-not-lazy-maybe-its-a-trauma-
response (writing about the executive function and trauma); see also infra
Section III.B.4 (discussing neuroscience and ACED process).

109. Trauma is more common than many people believe. According to the
CDC, three in four high school students have experienced Adverse Child-
hood Events that would qualify as trauma. See About Adverse Childhood Expe-
riences, CDC (Sept. 24, 2025), https://www.cdc.gov/aces/about/index.html.
Additionally, research shows that 70% of adults say they have experienced
trauma; see Benjet C. et al., The Epidemiology of Traumatic Event Exposure World-
wide: Results from the World Mental Health Survey Consortium, 46 PsyCHOL. MED.
327, 328 (2016); see also BESSEL A. VAN DER KOLK, THE Bopy Kieps THE SCORE:
Brain, Minp, ANp Bopy IN Trr HeaLiNG oF Trauma 31-62 (Viking Penguin, 2014)
(describing how trauma activates the amygdala, suppresses prefrontal cortex
functioning, and shifts the brain into survival responses); HELGI MAKI ET
AL., TrAUMA-INFORMED LAw: A PRIMER FOR LAWYER RESILIENCE AND HEALING (Am. Bar
Ass’n 2023) (applying trauma science to lawyering, legal systems, and lawyer
well-being).
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alone."’ For parties who have experienced trauma, fast, opaque,
or top-down processes can trigger protective responses that
limit engagement and impair judgment. In these conditions,
even well-intentioned participants may withdraw, become reac-
tive, or lose access to the collaborative capacities required for
effective problem solving.""' These dynamics are not personal
failures. They are predictable responses to environments that
do not adequately support safety.

Belonging is a critical counterweight to these dynam-
ics. It is not merely an affective state or cultural aspiration.''?
When people feel genuinely seen, valued, and included, they
are more likely to remain engaged, communicate openly, and
stay present during moments of disagreement or uncertainty.
When belonging is fragile or absent, individuals may protect
themselves through withdrawal, masking, or competition,
undermining collaboration even when shared purpose exists.

The Touchstone phase is designed with these realities in
mind. Its pace is intentional and relational. Parties choose how
much to share, articulate needs and boundaries, and partici-
pate in shaping how stress and disagreement will be handled,
later operationalized through the Operating Manuals and
ACED. These practices signal respect, choice, and mutual care,
supporting engagement not avoidance.

Touchstone practices also actively cultivate belonging.
When parties co-create the language of purpose and values,
they communicate that each participant has a legitimate place
in the relationship. When inclusion, shared stewardship, and
mutual responsibility are named explicitly, the Touchstone
becomes a stabilizing reference point. In that context, parties
are more likely to remain at the table when challenges arise and
to seek adaptive solutions reducing premature exits.

110. Albert Wong, Why You Can’t Think Your Way Out of Trauma: The Impor-
tance of the Body’s Wisdom in the Treatment of Trauma, PSYCHOL. TODAY
(May 7, 2020), https://www.psychologytoday.com/us/blog/the-body-knows-
the-way-home /202005 /why-you-cant-think-your-way-out-trauma.

111. Koslowitz, supra note 108 (writing about the executive function and
trauma); see also infra Section I11.B.4 (discussing neuroscience and ACED pro-
cess).

112. Article posted by Roy Tran (@Roy Tran), The Biology of Belonging,
LiNnkepIN (November 15, 2025), https://www.linkedin.com/pulse/biology-
belonging-roy-tran-rbzxc/.
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d. Signaling

Economic scholars have observed that under conditions
of asymmetry, parties use signals to convey credible informa-
tion about who they are, how they are likely to behave, and
the commitments they are willing to make and honor.'”* The
Touchstone may function as this kind of signaling mecha-
nism. Because it requires parties to articulate purpose, vision,
values, and guiding principles in their own words in dialogue
that demands vulnerability, reflection, and emotional labor, it
becomes a costly relational investment before formal commit-
ment and therefore credible indicator of cooperative intent.
The Touchstone allows each party to assess the reliability,
alignment, and relational “type” of the other before they enter
into a deeper commitment. Framed this way, the Touchstone
is not only a tool for internal alignment, but also a signaling
mechanism that reveals whether the parties can sustain the
values-based, adaptive partnership over time.

e. Due Diligence

For social enterprises, this alignment work functions as an
early form of relational due diligence. Founding documents are
often treated as formalities, yet unspoken assumptions about
roles, power, and values frequently resurface later as conflict
or misalignment. The Touchstone process addresses this risk
by surfacing those assumptions at the outset, allowing parties
to assess whether they are aligned enough to proceed before
commitments harden into defaults.

f. Mission Drift

This alignmentwork also serves as an early safeguard against
mission drift—a risk that typically emerges later through cumu-
lative pressures rather than through explicit abandonment of
purpose. By surfacing and negotiating tensions between impact
goals, revenue strategies, and stakeholder expectations at

113. See Michael Spence, Job Market Signaling, 87 Q.J. Econ. 355 (1973),
https://www.jstor.org/stable/1882010 (explaining how market actors use
credible signals to convey qualities not readily observable); GEORGE A. AKER-
LOF, The Market for “Lemons”: Quality Uncertainty and the Market Mechanism, 84
Q.J. Econ. 488, 490-92 (1970) (introducing the concept of information asym-
metry); PAuL R. MILGROM & JOHN ROBERTS, EcONOMICS, ORGANIZATION,
AND MANAGEMENT 154 (Prentice Hall, 1992).
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formation, the Touchstone helps prevent those tensions from
hardening into unexamined defaults.

3. The Operating Manuals

The Operating Manuals of Me/Us (collectively, the “Oper-
ating Manuals”) shift the focus from whywe’re working together
to how we’ll work together.'"* The Operating Manuals ground
the Touchstone in the practical realities of human interaction.
They invite each person to share working style, communication
preferences, responses to stress, and approaches to conflict.
Parties often include their ideal working hours, communication
styles, stress responses, collaboration preferences, and support
needs. The process asks what helps people feel supported,
where styles may clash, and how those gaps can be bridged with
intention and care. This phase builds relational capacity, so the
agreement supports not only the work but the people doing the
work, especially under pressure.

A range of tools can support this self-awareness process.
Some practitioners use structured assessments, while others
rely on open-ended questions or tools clients have previously
encountered. Some participants enjoy personality frameworks,
while others find them abstract or limiting. The Conscious
Contracts process allows for flexibility. The goal is not to label
individuals, but to increase mutual understanding. By sharing
these personal insights early, parties can reduce misunder-
standings, support one another more effectively, and navigate
stress or disagreement with greater ease. The Operating Man-
uals deepen the due diligence process beyond the viability
of a transaction to include the relational capacity of the peo-
ple involved. In this way, the process functions as both a legal
framework and a collaborative tool for discerning whether the
parties are aligned enough to move forward together.

A distinctive feature of the Operating Manual phase is the
invitation for each party to disclose patterns, triggers, habits,

114. Since creating this component of the Conscious Contracts process, we
have learned that the README is a trend in the computer industry. Gener-
ally, coders help orient other coders to the style and structure of the program-
mer. Managers create READMEs about their style and preferences as manag-
ers. See e.g., Andrew Khoury, The Manager README, MEDIUM (Aug. 4, 2021),
https://medium.com/@drew.khoury/the-manager-readme-a7edc99d9bfe.
See an example at: Molly White, Hi, I'm Molly, GiTHuUB, https://github.com/
molly/manager-README.



468 NYU JOURNAL OF LAW & BUSINESS [Vol. 22:433

and reactions that may not always reflect their best selves. This
candid self-disclosure serves several relational purposes. It
reduces the likelihood that these patterns will be discovered
for the first time during conflict and creates space for inten-
tional response. By naming potential challenges in advance,
parties can collaborate on strategies that de-escalate tension
and reinforce relational integrity rather than allowing friction
to accumulate.

In this context, self-awareness becomes a protective factor
rather than a liability.'”® Vulnerability is a foundation for
trust and resilience rather than weakness.!'® This practice of
disclosure reflects a broader shift from habits of blame and
defensiveness toward shared responsibility and mutual care.
When approached with intention, strategic self-disclosure
strengthens professional relationships and supports sustained
collaboration.'”

Leadership and workplace development literature affirms
the power of this kind of transparency, and self-awareness and
intentional vulnerability are becoming essential traits for trust-
based collaboration and sustainable leadership.''® In professional
contexts, there is often pressure to present as competent, pol-
ished, and in control. Yet paradoxically, it is often the thoughtful
revelation of imperfection that fosters trust and authentic
connection.'"?

4. ACED: Addressing Change & Engaging Disagreement

By the time parties complete their Touchstones and Oper-
ating Manuals, they assess whether they are aligned enough to
proceed. This is a threshold moment. Sometimes revealing mis-
alignments lead them to part ways before drafting legal terms,
preserving relationships rather than forcing incompatible col-
laborations. This discernment is a form of due diligence, not

115. See, e.g., BROWN, supra note 69, at 184—88.

116. Id. at 45-53; 208-12.

117. See Lisa Rosh & Lynn Offermann, Be Yourself, but Carefully, HARv. Bus.
REv., Oct. 2013, at 135, 135.

118. See Kara Dennison, Why Leadership Transparency Will Define Organi-
zational Success in 2025, FOrRBEs (Jan. 15, 2025), https://www.forbes.com/
sites/karadennison/2025/01/15/why-leadership-transparency-will-define-
organizational-success-in-2025/.

119. See Donnica Hawes-Saunders, How Transparency Turns Vulnerability into
Your Greatest Strength, HARNESs MAG. (Sept. 22, 2025), https://harnessmaga-
zine.com/how-transparency-turns-vulnerability-into-your-greatest-strength /.
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just of terms, but of relational fit. Only once that fitis affirmed do
they move forward to design their system for addressing change
and engaging disagreement (“ACED”).'"*Within the Conscious
Contracts process, ACED is the mechanism that operationalizes
all prior alignment work; without it, the agreement reverts to
aspiration, not governance.

ACED is the difference between a contract that expresses
shared values and a contract that can survive, and even thrive
in, disagreement and change without sacrificing the values that
brought the people together in the first place. It is the oper-
ational bridge between values and enforceability and answers
the question asked by many skeptics: what happens when things
go wrong?

This part of the process confronts the reality that the true
test of any agreement comes when lofty ideals encounter prac-
tical realities—when “the rubber meets the road.” Macaulay
empirically reveals that in day-to-day business, parties often
resolve disputes and adapt agreements through trust, reputa-
tion, and ongoing relationships, instead of strict adherence to
legal terms.'?! This underscores that contracts are not just legal
artifacts but social frameworks that must function under pres-
sure.

ACED cannot be reduced to a standard dispute resolution
clause or treated as boilerplate governance provision. It must
be designed in direct relationship to the specific Touchstone
the parties have created together and the discoveries from the
Operating Manuals. The ACED structure asks: Given what we
say matters most to us, how will we handle it when we disagree
about how to honor those commitments? Given our shared
vision, how will we navigate when our paths seem to diverge?
The Touchstone provides the “why” of the relationship; the
Operating Manuals provide the “what” for ways of working
together; and ACED provides the “how” when things get diffi-
cult.

120. The acronym ACED derives from “Addressing Change and Engaging
Disagreement,” coined by Alald Linda. Usage varies among practitioners:
some refer to it as “the ACED,” others as “ACED,” and still others pronounce
it as a word (“Aced”). Parties occasionally rename the mechanism to reflect
their organizational culture; examples include “Pact for Peace” and “Har-
mony Clause”.

121. Macaulay, supra note 26.
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ACED provides the decision-making framework for
changes, disagreement, and conflict grounded in three essen-
tial components:

i. A commitment to engage in structured dialogue,
designed by the parties based on what they know
about themselves and each other;

ii. An agreement that all decisions, plans, and resolu-
tions will be assessed based on how well they align
with the Touchstone; and

iii. A crucial ‘condition precedent.’'**

a. Commitment to Engage in Structured Conflict Dialogue

The Conscious Contracts process does not seek to avoid
or suppress conflict; rather, through the ACED process, it
anticipates it and provides structures to transform conflict
into opportunities for deeper trust, adaptation, and resilience.
It assumes and supports the idea that conflict is not a sign of
failure in a relationship but an inescapable feature of human
interaction.'” When people are working together, differences
of opinion are inevitable, and the resolution of the conflicts
can be opportunities for transformation, creativity, and new
possibilities.'**

The Conscious Contracts process takes a “conflict trans-
formation” lens which posits that conflict is often experienced
as a disruption in the ordinary flow of a relationship, not as
something natural in relationships.'® We strive to interpret
hidden meanings. We find it difficult to express ourselves,
especially feelings. There is a growing unease or frustration as
understanding breaks down. The ACED framework treats these
moments not simply as problems to be fixed, but as signals that
invite closer attention to what is emerging in the relationship
and how the parties can engage constructively with change and
disagreement.

122. DISCOVERING AGREEMENT, supra note 59, at 64.

123. Id. at 64-65.

124. Alala Linda often compares it to a bug-fix in the computer industry.
Bugs happen, we need to find and fix them quickly so we can get on with our
work.

125. See Conflict Transformation, supra note 88; see also John Paul Lederach,
About John Paul Lederach, JoHN PAUL LEDERACH, https://www.johnpaulleder-
ach.com/about/ (last visited April 21, 2026).
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Neuroscience also demonstrates why conflict often feels
destabilizing. When individuals perceive threat, the amygdala
activates the body’s survival responses which temporarily shut
down access to the prefrontal cortex where reasoning, empa-
thy, and creative problem-solving occur. This “amygdala hijack”
explains why people in conflict may become reactive, defensive,
or withdrawn, even when they value the relationship and want
a constructive outcome.'? These responses are not failures of
professionalism or good faith. They are predictable biological
reactions to perceived danger.

In vulnerable or high stress contexts, these dynamics can
include regression, meaning a temporary reversion to ear-
lier coping patterns or emotional states.”?” Adults may find
themselves reacting with outsized fear, anger, avoidance, or
helplessness that feels disproportionate to the immediate issue.
As one mediation client memorably described the value of a
structured process, “You keep us in our adult selves. Otherwise,
we are two toddlers yelling at each other.” This observation
captures a core neuroscientific reality. Without intentional
structure, stress can pull even highly competent professionals
out of reflective adult functioning and into survival-based reac-
tivity.

The ACED clause is designed precisely to interrupt this
cycle. By committing in advance to pause and follow structured
steps, parties create space for the nervous system to reset. It
allows the parties to remember why they came together and to
remember the safety created in the earlier stages. This slows
down reactivity and restores choice, allowing the prefrontal
cortex to re-engage and enabling more thoughtful, collabora-
tive responses. ACED translates neuroscience into practice by
embedding a conflict-management system that supports calm,
clarity, and constructive engagement.

126. Lawrence M. Fisher, Tea and Empathy with Daniel Goleman, STRATEGY+-
BUS. (Aug. 26, 2008), https://www.strategy-business.com/article/08308 (dis-
cussing Daniel Goleman as the originator of the term which is now a popular
concept shared by many).

127. See Danya Rumore, Age Regression Therapy: Uses, Dangers, and Sci-
entific Evidence, VERYWELL HEeaLTH, https://www.verywellhealth.com/
age-repression-therapy-5212676 (found on https://www.law.utah.edu/) (last
visited May 8, 2026) (explaining that “people sometimes revert to childlike
behavior to cope with trauma, stress, severe illness, or mental health disor-
ders. Age regression can be unconscious (involuntary) or conscious (volun-
tary) behavior.”).
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b. Alignment with Touchstone

ACED is where the Touchstone moves from aspiration to
action. When parties articulate their shared values and vision in
the Touchstone, they are describing who they want to be together.
ACED is the mechanism that holds them accountable to that
vision when emotions run high, when interests seem to diverge,
when external pressures mount, when it is hardest to remember.
Every step of the ACED process should loop back to the question:
how does this align with our Touchstone? What would honoring
our shared values look like in this situation? These conversations
sometimes send the parties back to the Touchstone to refine
what they really meant!

Unlike a boilerplate paragraph that defaults to litigation,
mediation, or arbitration, the ACED is a deeply personal struc-
ture, grounded in the trust cultivated through the Touchstone
and Operating Manual. These earlier conversations estab-
lish the foundation of intimacy and vulnerability that ACED
expands, inviting parties to engage authentically with both
strengths and shortcomings. The work of the Operating Man-
ual, where clients were encouraged to “tell on themselves”, sets
the stage to collaboratively design healthier, more effective
strategies for the future.

c. The Condition Precedent

The Conscious Contracts process requires following the
ACED process as a condition precedent to filing any adversar-
ial process. ACED is a fully enforceable clause when drafted as
a condition precedent to litigation or other remedies. Under
the long-standing doctrine of freedom of contract, parties
are free to determine how they will manage conflict so long
as their agreed-upon procedures are not illegal or contrary to
public policy."® Courts consistently uphold multi-step dispute

128. See Frydlinger et al., supra note 45, at 262 (discussing freedom of con-
tract); see also Hanoch Dagan & Michael Heller, Freedom of Contracts 68—69
(Colum. L. & Econ., Working Paper No. 458, 2013), https://scholarship.
law.columbia.edu/faculty_scholarship/1825 (arguing that abandoning the
“straightjacket” of classical contract theory reveals contract law as a tool for
“autonomy-enhancing legal creativity” and that a “freedom of contracts” lens
shows doctrinal variation to be coherent responses to different spheres of
human activity and values). But see Rebecca Stone, Putting Freedom of Contract
in Its Place, 16 J. LEGAL ANALYSIS 94, 95-103, 117 (2024) (arguing that con-
tractual freedom is justified only when parties plausibly and in good faith
attempt to settle normative uncertainty).
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resolution clauses requiring notice, negotiation, and escalation
before arbitration or litigation.'#

Given our adversarial legal system, most contracts tend
to default to adversarial approaches.”® The advent of alterna-
tive dispute resolution (“ADR”) was a step in the direction to
encourage parties to resolves disputes outside of litigation.'!
Like ADR, the ACED process creates a different default sys-
tem that is designed to preserve the relationship and support
collaborative problem-solving before resorting to adversarial
mechanisms. Unlike ADR, by engaging in a reflective, participa-
tory process, parties design dispute resolution procedures that
mirror how their organizations actually handle disagreement.

To our knowledge, there has not been a judicial opinion
about the Conscious Contracts process. Several clients have
had to use the contracts to dissolve relationships. Many have
reported that it made the break-up easier.'™ In a few situations,
one party has tried to file an action and was told to go back and
fulfill the agreement.

d. The Need for Structure

The capacity to engage conflict constructively is not ancillary
but structural. Organizations that approach disagreement with
clarity and relational skill are better able to sustain connection,
navigate uncertainty, and advance their mission with stakeholders

129. Sai Ramani Garimella & Nizamuddin Ahmad Siddiqui, The Enforce-
ment of Multi-Tiered Dispute Resolution Clauses: Contemporary Judicial Opinion, 24
UM L.J. 157, 159-60 (2016) (discussing enforceability of multi-step dispute-
resolution provisions and consideration for drafting); see also Jeffrey
Chein-Yu Long, A Comparative Analysis of the Enforcement of Multi-Tier Dispute
Resolution Clauses, AM. REv. INT’L ARB. BLOG, CorLuM. L. ScH. (Oct. 13, 2025),
https://aria.law.columbia.edu/a-comparative-analysis-of-the-enforcement-
of-multi-tier-dispute-resolution-clauses.

130. DISCOVERING AGREEMENT, supra note 59, at 93 (explaining that “[t]he
system parties use to engage in conflict has a strong influence on how they
respond to one another and the situation” and noting that the conventional
adversarial legal system “encourages—even incentivizes—combativeness,
intimidation, and zero-sum thinking.”).

131. See PREVENTING THE DISPUTE, supra note 5, at 145.

132. See e.g., Conscious Contracts® Client Series: Corey Blake, Conscious
Contracts®, https://consciouscontracts.com/conscious-contracts-process-
media/?playlist=a7d2da7&video=c979308 (last visited September 28, 2025)
(founder & CEO of Round Table Company, discussing his experience using
the Conscious Contracts process to unwind a business arrangement).
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and communities.””® Of course, not everyone has tantrums in
conflict, but given that we don’t all run toward conflict, we are
more likely to have the ACED conversation if we have a structure
that considers what the parties know about each other and what
we know about human nature, conflict dynamics, and the types
of uncomfortable conversations that may arise.

Business is full of hard conversations that, if ignored or
avoided, can cause bigger problems. Financial pressures, per-
sonal challenges, unexpected crises, and other disputes are
inevitable. The ACED structure provides the framework for hav-
ing the difficult conversations. Not leaving conflict to chance,
the ACED structure embeds and normalizes a pathway for dis-
agreement, making conflict resolution a natural and expected
part of collaboration. At the same time, it formalizes and sys-
tematizes the process, operationalizing the values expressed
in the Touchstone and codifying them into a practical frame-
work for addressing conflict as it arises. It provides step-by-step
instructions for what to do when we are uncertain or upset, like
a recipe.

Most of us have experienced the “downward spiral of
destructive conflict.” ** As such, people tend to associate con-
flict with frustration, anxiety, anger, and fear.'"™ Understanding
that conflict is the intersection of different concerns and needs
that are in tension with each other can create opportunities if
skillfully handled. Separating emotions from conflict empow-
ers parties to exercise an important technique for productively
navigating conflict: using emotions as data.'*

The governance framework of ACED sets out how the
parties will handle change and conflict. Instead of default-
ing to litigation or adversarial enforcement, ACED provides
structured processes for surfacing concerns early, engaging in
dialogue, and adapting the agreement collaboratively.

133. James Dykeman, How Conflict Is Undermining Nonprofits—And What
We Can Do About It, UNDERSTANDING IN CONFLICT (Apr. 17, 2025), https://
understandinginconflict.org/how-conflict-is-undermining-nonprofits-and-
what-we-can-do-about-it/.

134. Danya Rumore, Emotions are Data When Dealing with Conflict, S.J. QUIN-
NEY CorL. or L.: EDR Broc (Dec. 1, 2024), https://www.law.utah.edu/
news-articles/emotions-are-data-when-dealing-with-conflict/.

135. Id.

136. Id.
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e. Designing the Framework

To make the ACED structure concrete, parties can select
and adapt tools that transform abstract commitments into
usable practices. Because each relationship is unique, the spe-
cifics of an ACED clause are unique to the parties. Practitioners
often share a menu of possible tools. Here are some examples
of tools to make the ACED clause not only aspirational but also
actionable so that, when conflict arises, parties can interrupt
reactivity, close distance, and reorient toward collaboration;
they can then direct their energy to the important work of their
organization:

¢ Pausing, stopping to take a breath, building in a
cooling off period, reflective practices.

* Grounding exercises or reading the Touchstone.

* Having a key phrase to signal the need to engage
the process.'¥’

* Identifying the level of urgency. The 5-alarm fire
or the yellow traffic light.

® Scripting parts of the exchange with questions,
alternating who talks, etc.

* Specific models such as Nonviolent Communica-
tion or Sociocracy.

¢ Third party neutrals.

138

f.  ACED and Relational Contract Theory

The ACED framework aligns with Ian Macneils’ relational
contract theory,'* which recognizes that many agreements are
not discrete transactions but ongoing relationships embedded
in social context. Macneil argued that traditional contract law,
with its focus on detailed ex ante specification and adversarial
enforcement, fails to account for how parties actually man-
age their relationships over time. Economists explain that
in ongoing relationships, parties often rely on costly signals

187. For one client, it was, “there has been a disturbance in the Force.”

138. The Vested method of relational contracts uses the “standing neutral”
in a helpful role. KATE VITASEK ET AL., IMPLEMENTING THE STANDING NEU-
TRAL (May 2024), https:/ /www.vestedway.com/wp-content/uploads/2024/05/
Implementing-the-Standing-Neutral.pdf.

139. Macneil, supra note 39.



476 NYU JOURNAL OF LAW & BUSINESS [Vol. 22:433

and credible commitments to share private information and
discourage opportunism. They design structures that make
cooperative behavior more attractive than defection and allow
the relationship to adjust as circumstances change.'*

The ACED clause operationalizes these insights by explic-
itly designing the relationship’s adaptive capacity into the
contract itself. Incompleteness is not a drafting failure, it is
an inherent feature of complex, long-term relationships.
The challenge becomes how parties govern themselves when
the unanticipated occurs. Rather than pretending the doc-
ument can anticipate every future development, the parties
design a living framework for revisiting, revising, and renew-
ing their commitments in light of changing realities. When
circumstances shift or conflicts emerge that were not explic-
itly addressed in the original terms, the parties already have a
shared process for engaging those challenges collaboratively
and in alignment with their core values. In this sense, ACED
is not merely a dispute-resolution clause. It is the backbone
of a resilient, values-aligned relationship that can adapt to an
unknowable future.

g. When ACED Fails: Lessons Learned

The ACED is so important that if it fails, the contract
usually fails. No conflict engagement system, however thought-
fully designed, works in every situation or guarantees success.
Understanding when and why ACED processes fail provides
crucial insights for both designing stronger frameworks and
recognizing the limits of any relational approach. “Failure”
itself requires careful consideration. Sometimes what appears
to be a failure of ACED is actually ACED succeeding in reveal-
ing fundamental truths about the relationship.

i. Design Failures

The most preventable failures occur in the design phase.
When parties adopt ACED language as boilerplate without
engaging in a genuine co-creation, the clause becomes merely

140. See Milgrom & Roberts, supra note 113 at 127.
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aspirational words on paper that can be ignored when con-
flict actually arises. The power of ACED lies not in the words
themselves but in the conversation that produces them: mutual
vulnerability, the acknowledgment of each party’s conflict pat-
terns, the shared commitment to something better. Without
that foundation, the ACED becomes just another clause.

ACED processes can fail when they are mismatched to the
relationship’s actual needs. An overly elaborate multi-step pro-
cess for a simple vendor relationship creates friction rather than
support. Conversely, a single “let’s talk it out” commitment for
a complex partnership with multiple stakeholders and power
dynamics provides insufficient structure when tensions arise.
The process must be proportional and appropriate.

Vague commitments also undermine ACED’s effective-
ness. Phrases like “we’ll resolve things collaboratively” or “we’ll
communicate openly” sound good but provide no concrete
guidance when emotions are high and parties are regressing
under stress. ACED requires specificity: who initiates the pro-
cess, what are the first steps, what questions will we ask, who do
we call if we need help, and what does “good faith participa-
tion” actually look like?

Finally, design failures often stem from inadequate atten-
tion to power dynamics. If the ACED process was designed
without honestly examining and addressing existing power
imbalances between the parties, those imbalances will sabotage
implementation. The party with more power may unconsciously
(or even consciously) use that power to avoid accountability,
while the party with less power may feel unable to invoke the
process without fear of retaliation.

ii. Relational Failures

Some ACED failures reveal that the relational foundation
was never sufficient to support the framework. When parties
skip or rush through the Touchstone and Operating Manuals
conversations, viewing them as preliminary paperwork rather
than essential relationship-building, they lack the trust, shared
language, and mutual understanding that the ACED requires
to function.

Bad-faith actors may also cause the ACED to fail. While the
Touchstone and Operating Manual are meant to illuminate
inauthenticity and lack of alignment, occasionally, one party
enters the process with no genuine intention of honoring a
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collaborative engagement. For them, ACED is merely a pro-
cedural obstacle to check off before pursuing the adversarial
strategy they had always planned. While screening processes
can identify many such parties, some skillfully talk about com-
mitment while planning exit strategies.

Sometimes ACED fails because the relationship should
never have been attempted. The parties have fundamental
misalignments that the Touchstone conversation should have
revealed. When parties proceed despite red flags due to exter-
nal pressure, sunk costs, or wishful thinking, ACED cannot
bridge incompatibilities that run too deep. In these cases, the
failure is not with the Conscious Contracts process but with the
decision to contract at all.

Changed circumstances can overwhelm even the strongest
ACED framework. While ACED is designed to help parties adapt
to change, some changes are so fundamental that the relation-
ship itself is no longer viable. A shift in one party’s mission, the
discovery of serious misconduct, or external shocks that make
the original vision impossible may mean that the relationship
should end rather than be repaired. ACED can still serve a pur-
pose in providing a dignified dissolution process. It cannot save
what should not be saved.

iii. Implementation Failures

Even well-designed ACED processes fail when parties don’t
use them properly. The most common implementation failure
is waiting too long. Parties may ignore early warning signs and
invoke ACED when the relationship is already deeply fractured.
The process works far better as preventive maintenance than
emergency intervention. By the time trust is shattered, posi-
tions are hardened, and lawyers are writing demand letters,
even the best ACED framework struggles to interrupt the adver-
sarial momentum.

Parties also fail by skipping steps. Under pressure or
emotion, one or both parties may jump directly to threats of
litigation rather than honoring their commitment to exhaust
the collaborative process first. This is particularly likely when
parties have not built in accountability mechanisms that pro-
vide consequences for refusing to participate in good faith or
rewards for honoring the process even when it’s difficult.

The absence of skilled facilitation can also cause imple-
mentation failure. Many conflicts require third-party support
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to navigate successfully, but if parties didn’t identify potential
facilitators during the design phase, they may scramble to find
help in the midst of crisis. They may choose poorly or disagree
about who to involve. Even when facilitators are pre-selected,
choosing someone without adequate training in both the tech-
nical subject matter and the relational process can undermine
an ACED’s effectiveness.

iv. Context Failures

External forces sometimes override even strong internal
ACED commitments. Investors, board members, or other stake-
holders unfamiliar with or hostile to relational approaches may
pressure parties to abandon the ACED and pursue traditional
adversarial strategies. This is especially likely when those exter-
nal actors control resources, have legal authority over decisions,
or can impose reputational costs for “being soft” or “not pro-
tecting interests.” Legal counsel can inadvertently sabotage the
ACED when lawyers unfamiliar with collaborative approaches
advise clients that ACED is a waste of time or, worse, a tactical
disadvantage. Lawyers who view all conflict through an adver-
sarial lens may steer clients away from the ACED regardless of
its potential benefits.

Time pressure presents another contextual challenge.
While ACED processes are generally faster and less costly than
litigation, genuine emergencies can create situations where the
structured dialogue feels too slow. However, these emergen-
cies often reveal that earlier warning signs were ignored—the
“emergency” is actually a crisis that has been building for
months. Had ACED been invoked earlier, the emergency might
have been prevented.

Cultural context also matters. ACED frameworks designed
without considering cultural differences in communication
styles, conflict engagement preferences, power distance norms,
and face-saving practices may feel alienating or inappropriate
to parties from certain cultural backgrounds. What feels like
healthy directness to one party may feel like aggressive con-
frontation to another. Effective ACED design must account for
these differences.
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v. Succession and Incapacity: When Strangers Enter the
Process

Another category of ACED failure arises when one of the
original parties dies, becomes incapacitated, or otherwise exits
the relationship, and a successor who was not part of the orig-
inal Touchstone and ACED conversations must step in. This
successor—whether an estate representative, a conservator,
a business heir, or an assignee—enters without the relational
foundation, shared history, or commitment to the collabora-
tive process that the original parties cultivated together. They
inherit the legal obligations of the contract but not the trust,
vulnerability, and mutual understanding that made the ACED
framework meaningful. This risk is particularly acute in part-
nerships with significant age differences, health vulnerabilities,
or complex succession planning. While parties may anticipate
this possibility during the contracting process, the reality of a
successor’s involvement often unfolds differently than imag-
ined.

vi. Resilience and Exit Strategies

Recognizing that the contract may not always work requires
building in meta-level reflection and escalation paths. Some
parties include periodic reviews with scheduled check-ins
where they assess not just how the relationship is going but how
the Conscious Contracts process is working. Have our values
changed? Is this still appropriate for our current needs? Have
our communication patterns changed in ways that require
adjustments? Are there steps we’re consistently skipping that
should be revised or removed? This approach acknowledges it
is a living document. It normalizes the idea that the contract
can and should evolve, and it creates space to address small
process problems before they become large ones.

The ACED design should also include clear escalation
protocols—what happens when the parties exhaust the collab-
orative process in good faith but still cannot reach resolution?
Rather than simply defaulting to “anything goes,” the ACED
frameworks can specify how parties will escalate with dignity:
what information will be shared before formal adversarial pro-
cesses begin, what efforts will be made to minimize harm to
the relationship even in litigation, what boundaries will be
honored, and what possibilities for returning to collaboration
might exist if circumstances change.
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Finally, some of the most powerful ACED clauses include
dissolution protocols that honor the Touchstone even when
the relationship must end. These recognize that the values that
brought parties together should guide how they part ways. Dis-
solution can be done well or poorly, and the ACED can provide
the framework for doing it well: acknowledging what worked,
taking responsibility for what did not, dividing resources fairly,
maintaining confidentiality, protecting vulnerable stakehold-
ers, and leaving open the possibility that parties might work
together again in different contexts.

vii. The Integration of Structure and Values

ACED is not merely a dispute resolution mechanism. It is
the operationalization of the Touchstone. Without the Touch-
stone’s articulation of shared values and purpose, the ACED
would be an empty procedure. Without the ACED’s structure
and accountability, the Touchstone would remain aspirational
poetry that disappears the moment real disagreement arises.

Together, they create something more than the sum of
their parts: a living contract that can bend without breaking and
hold parties accountable to their best selves even when circum-
stances make it easiest to revert to their worst. Conflict will not
be avoided. When it comes, the parties will have both the values
and the mechanisms to transform it from a relationship-ending
crisis into an opportunity for deeper alignment, renewed com-
mitment, and continued growth toward their shared vision of
changing the world together.

5. Action Plan

The next component of the Conscious Contracts process
is the Action Plan. It integrates relational awareness into legal
obligations, transforming potential flashpoints into managed
variables rather than sources of surprise and escalation. It
remains grounded in the relational architecture that makes
those commitments meaningful and oriented toward maintain-
ing the integrity of the relationship over time. It gives a different
kind of structure to the Touchstone, the Operating Manuals,
and the ACED system, ensuring that contractual clauses reflect
the parties shared purpose and values. In the Conscious Con-
tracts process, formal elements such as specific deliverables,
payment terms, and remedies work alongside informal ele-
ments like monthly check-ins, transparent communication
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norms, and collaborative problem-solving commitments, as
memorialized in the agreement.

Negotiating deal terms often becomes an opportunity to
discover new points of agreement beyond their original assump-
tions and plans.'"! Values, principles, and commitments made
in the earlier stages of the process naturally evolve into specific
contractual clauses. Each clause becomes an opportunity to
operationalize values, every deadline reflects what the parties
learned about each other’s working styles, and every remedy
honors the commitment to preserve the relationship even
when addressing breach. For lawyers trained in transactional
drafting, the temptation may be to revert to template language
and standard provisions; however, parties who have invested
in Touchstone alignment and Operating Manual transparency
deserve an Action Plan that reflects that investment.

The Action Plan is where the concept of “braiding,” the
deliberate intertwining of formal legal terms with informal gov-
ernance practices becomes most visible.!*? Braiding recognizes
that relational and traditional forms are complementary rather
than oppositional, integrating mechanisms for both collabora-
tion and enforcement.'”® This complementary relationship is
well-established in organizational research. Empirical studies
demonstrate that formal contracts and relational governance
function as complements, not substitutes, each strengthening
the other’s effectiveness.'** Indeed, relational elements exist
across a spectrum in most contracts, though parties may not
recognize them as such.'® What distinguishes the Conscious
Contracts approach is the intentional and systematic surfacing
of this relational architecture from the outset. The Action Plan
operationalizes this principle by translating the parties’ unique

141. This process of discovering agreement is reflected in the title of Alald
Linda’s book, Discovering Agreement: Contract that Turn Conflict into Creativity.
DI1SCOVERING AGREEMENT, supra note 59.

142. See Gilson, Sabel & Scott, supra note 47, at 1383; Vitasek & Frydlinger,
supra note 19, at 592 (discussing Oliver Williamson’s “hybrid” approach).

143. See, e.g., Laura Poppo & Todd Zenger, Do Formal Contracts and Relational
Governance Function as Substitutes or Complements?, 23 STRATEGIC MGMT. J. 707,
707 (2002).

144. Id. at 721.

145. Heminway, supra note 4, at 135 (summarizing Macneil’s “‘spectrum of
relational-transactional exchange’” and observing that “contracting parties
and their legal counsel routinely fashion hybrid agreements consisting of dis-
crete and relational terms” even if they are not “wholly conscious of it”).

“e
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relational commitments into concrete governance structures
and decision-making protocols.

6. Plain Language and Legal Design

Once the Action Plan commitments are articulated, the
final component ensures that the entire agreement is memo-
rialized and expressed in a way that is accessible, readable, and
aligned with the spirit of the relationship. Plain, relational lan-
guage is a core component of the Conscious Contracts process
because the parties are expected to return to the agreement
during moments of disagreement or change. Accessibility and
usability are not aesthetic preferences but core elements of
contractual performance. Using plain language ensures that
agreements are both accessible and authentic. The parties’
natural language is deliberately woven, whether playful, distinc-
tive, or uniquely theirs, ensuring it reflects their voice rather
than legal boilerplate.'*® This authenticity reinforces ownership
and makes the document feel like the parties’, not their lawyers.
7 The use of plain language and design principles in relational
contracts may be supplemented by visual elements that enhance
accessibility and shared understanding among the parties.

7. Challenges of Relational and Values-Based Models

Relational and values-based contracting offer a path toward
more humane, values-aligned agreements. At the same time,
these approaches introduce challenges that differ in kind,
not merely degree, from conventional template-driven con-
tracting. These challenges arise because the process invites
deeper reflection, intentional governance design, and explicit
engagement with values, purpose, and conflict. They challenge
longstanding professional habits, economic pressures faced by
clients, and the uncertainty inherent in paradigm change. The

146. Clinical students learned that an organization used a rubber chicken
in their workshops and often referred to it, so the students incorporated it in
the written agreement. The clients were delighted! See Integrative Law, Con-
scious Contracts Client Series: Kimberly Wiefling, at 04:05 YouTusk (May 4, 2023),
https://www.youtube.com/watch?v=]JwqfrPJNk5k.

147. Not every client wants a graphic contract but design elements, such as
headings, logos, etc. are generally included for accessibility. The Conscious
Contracts trainers tend to encourage full artistic expression in basic classes
as a way of encouraging students to get out of the box of expectations of con-
tracts as dry boilerplate.
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challenges associated with relational and Conscious Contracts
models are real and should be taken seriously. They are not
defects of the approach, but signals of the complexity these
agreements are designed to address. Yet each challenge also
points directly to the promise of the approach when under-
stood as preventive governance rather than inefficiency. The
Conscious Contracts process responds through intentional
design, structured facilitation, and governance mechanisms
that support alignment over time.

a. Time, Speed, and Efficiency

Traditional contracting prioritizes speed through standard-
ized forms, boilerplate provisions, and minimal conversation.
By contrast, Conscious Contracts processes require time to
articulate a Touchstone, develop the Operating Manuals, and
co-design systems such as ACED. Clients facing financial, opera-
tional, or emotional pressure may perceive this work as slowing
progress or complicating transactions.

The Conscious Contracts process does require more time
at the outset. Most disputes arise not from legal terms but from
mismatched expectations, poor communication, and unad-
dressed tensions around values, power, or decision-making.'*
Conventional contracts respond after breakdown occurs. The
Conscious Contracts process addresses these risks before they
erupt. As clients frequently observe, investing time early enables
greater speed and resilience later.

b. Cost and Perceived Burdens

The upfront costs of facilitation, coaching, and relational
design can feel higher than expected, particularly for social
enterprises, nonprofits, and early-stage ventures with limited
resources. Compared to low-cost templates or automated tools,
the investment required for a Conscious Contracts process may
initially appear disproportionate.

148. World Commerce & Contracting, Contract & Commercial Management
Research Reports (2025), https://staticl.squarespace.com/static/673ca2d6e-
4c0aale5636b332/t/680042455a123b202fd9617c/ 1744847430788 (report-
ing that disputes most often arise from misaligned expectations, poor com-
munication, and ineffective governance rather than from drafting errors
alone).



2026] BEYOND THE BOX 485

While initial costs reflect the reality that this work involves
relationship architecture rather than templating, the long-term
economics are compelling. Experience consistently shows that
skipping this work often shifts costs downstream rather than
eliminating them.'* Preventive investment reduces conflict,
preserves relationships, and supports continuity. Literature on
social enterprise governance and dispute system design sug-
gests that organizations operating under mission constraints
benefit from early investment in governance structures for
sustainability.'?

As practitioner communities grow, emerging models
such as sliding-scale facilitation, group processes, and hybrid
legal-coaching structures are improving accessibility without
sacrificing integrity.'?!

c. Emotional and Relational Capacity

Relational contracting assumes a willingness to engage
honestly about values, working styles, and conflict tenden-
cies. Not all clients arrive with the same emotional awareness
or communication capacity. The process may surface unspo-
ken assumptions, power dynamics, or unresolved tensions that

149. Id.

150. See e.g., Alnoor Ebrahim, Julie Battilana & Johanna Mair, The Gover-
nance of Social Enterprises: Mission Drift and Accountability Challenges in Hybrid
Organizations, 34 Res. OrRG. BEHAv. 81, 85, 91 (2014) (discussing governance
challenges and the role of organizational governance in preventing mission
drift); WiLLIAM L. URY, JEANNE M. BRETT & STEPHEN B. GOLDBERG, GETTING
DisruTEs RESOLVED: DESIGNING SysTEMS To CuT THE CosTs OF CONFLICT
15-17 (1988) (demonstrating the cost-effectiveness of preventive dispute
system design, particularly for resource-constrained organizations); see alkso
Duncan Scott & Simon Teasdale, Whose Failure? Learning from the Financial Col-
lapse of a Social Enterprise in “Steeltown”, 3 VOLUNTARY SECTOR REv. 139 (2012)
(examining the failure of a social enterprise amid internal governance ten-
sions and the external conditions in which it operated); Ingrid Molderez and
Janne Fets, Dark Sides of Social Entrepreneurship: Contributions of Systems Thinking
Towards Managing Its Effects, 128 Bus. & Soc’y Rev. 672, 696-97 (2023) (not-
ing that investing time in critical evaluation and reflection is important for
the sustainability of an organization).

151. Conscious Contract practicioners charge according to their own pol-
icies but as a community, they have made a commitment to sliding scale ser-
vices. See, e.g., Conscious Contracts, Sliding Scale, https://docs.google.com/
document/d/15g9FQt8xkloxalLD9ddmaQNTDnp0l13]Jc/edit?usp=shar-
ing&ouid=107760375376446678993&rtpof=true&sd=true (last visited Feb.
18, 2026). Sliding-scale policies within the Conscious Contracts community
address time and access concerns for social entrepreneurs and nonprofits.
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would otherwise remain hidden. Without careful pacing and
guidance, some parties may feel overwhelmed or revert to
defensive postures. Trauma-informed and polyvagal-informed
perspectives help explain why perceived safety shapes a party’s
ability to engage constructively, underscoring the importance
of facilitation skill and process design as functional elements of
governance rather than therapeutic add-ons.

d. Screening

In economic and contract theory, “screening” refers to the
mechanisms by which a uniformed party elicits information
from the other party’s reliability, alignment, and capabilities.'™
The Conscious Contracts process performs this function organ-
ically through the Touchstone, the Operating Manuals, and
ACED. Although such screening ultimately protects the parties
and strengthens the integrity of the relationship, it presents a
practical challenge: it requires practitioners and clients to rec-
ognize when a collaborative approach is appropriate and when
relational capacity is insufficient for the process. A well-designed
Touchstone or ACED system can mitigate these dynamics only
when facilitated with intention.

Not all clients arrive ready for collaborative engagement.
Early withdrawal by parties who struggle with vulnerability or
reflection is not a failure but protective due diligence. The pro-
cess is structured around safety and pacing to scaffold growth
rather than exclude participants. The Touchstone provides
grounding, the Operating Manual normalizes self-awareness,
and ACED prepares parties for discomfort before it escalates
into conflict.

e. Training Gaps and Paradigm Resistance

Relational and values-based contracting requires skills and
mindsets that are often underdeveloped in conventional legal
training."® Lawyers educated primarily in adversarial nego-

152. Patrick Mangot, Market Signals Through Sustainable Screening: Investor
Mechanisms in Sustainable Finance (Sustainable Fin. Observatory, Discussion
Paper No. 5, 2023) (describing how investors use positive/negative screening
for ESG or impact and how that sends market signals about quality and access
to capital).

153. See Heminway, supra note 4, at 149 (observing that “legal counsel
engaged in contract drafting may not be aware of or familiar with” academic
literature on relational contract design).
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tiation and predict-and-control drafting may lack facilitation,
systems-thinking, and relational competencies necessary for
effective practice in this space.'™ Particularly important are
competencies associated with professional coaching, includ-
ing active listening, empathy, presence, and the ability to ask
powerful questions that surface assumptions. > These compe-
tencies will likely not be replaced any time soon by artificial
intelligence (AI). As the EPOCH study notes, human capabil-
ities such as empathy, presence, opinion, creativity, and hope
will not be replaced by AIL'*

Without this foundation, there is a risk of superficial adop-
tion, using relational language while reproducing transactional
structures. In such cases, the form may change while the under-
lying logic remains the same, undermining both credibility and
outcomes.'”” As a result, relational approaches may be misun-

154. See, e.g., JULIE MACFARLANE, THE New Lawyer: How SETTLEMENT Is TRANS-
FORMING THE Pracrice Or Law 24-31 (UBC Press 2008) (describing lawyers’
difficulty shifting away from adversarial norms and entrenched professional
identities); SUSAN S. DA1CO¥F, Lawver, KNow THYSELF: A PSyCHOLOGICAL ANALYSIS OF
PersonaLiTy STRENGTHS AND WEAKNESSES 37-56 (Am. Psychol. Ass’n 2004) (linking
lawyers’ resistance to change to personality traits reinforced by legal train-
ing); Lawrence S. Krieger & Kennon M. Sheldon, What Makes Lawyers Happy?
A Data-Driven Prescription to Redefine Professional Success, 83 GEO. WASH. L. REv.
554, 561-72 (2015) (documenting how traditional legal education fosters
cognitive rigidity, risk aversion, and reliance on external validation).

155. J. Kim WRIGHT, LAWYERS AS PEACEMAKERS 83 (Am. Bar Ass’n 2010)
(describing integration of coaching skills into legal practice); CoacH
APPROACH FOR LAWYERS, http://www.coachapproachlawyers.com (last vis-
ited Feb. 18, 2026); SIBRECHT DIENDAR & BONNIE KEITH, SUCCESSFUL RELA-
TIONAL CONTRACTING: PREPARING FOR BUSINESS-TO-BUSINESS COLLABORA-
TION 17 (Palgrave Macmillan 2025) (observing that relational contracting
struggles often stem from “incomplete prep work” and that “certified coaches
are extremely valuable in assisting joint parties in navigating the relational
contracting process”).

156. Isabella Loaiza & Roberto Rigobon, The EPOCH of AI: Human-Machine
Complementarities at Work, MIT Sloan Research Paper No. 7236-24 (Nov. 21,
2024), available at SSRN https://ssrn.com/abstract=5028371 or http://dx.
doi.org/10.2139/ssrn.5028371.

157. Nabeel Rehman et al., The Psychology of Resistance to Change: The
Antidotal Effect of Organizational Justice, Support & Leader—Member Exchange,
12 FRONT. PsycH. 678952 (2021); Scott Zimmer, Resistance to Change, EBSCO
RESEARCH STARTERS: BUSINESS & MANAGEMENT, https://www.ebsco.com/
research-starters/business-and-management/resistance-change. But see Robert
Tanner, The Ugly Truth About Why People Naturally Resist Change (Hint: They Don’t),
MANAGEMENTISAJOURNEY, https://managementisajourney.com/ the-ugly-truth-
about-why-people-naturally-resist-change-hint-they-dont/ (arguing that people
do not inherently resist change but instead resist changes they perceive as not
beneficial to them).
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derstood, resisted, or applied superficially. These training gaps
intersect with deeper forms of paradigm resistance. The shift
from “predict and control” contracting to relational approaches
is philosophical, not just technical.'™ There is often resistance
to change, particularly in law and business, where predictabil-
ity and risk mitigation are prized." It challenges long-held
assumptions about risk, power, and the purpose of a contract.
For some lawyers and clients, this shift can feel destabilizing,
raising concerns about legitimacy and enforceability. Questions
such as “Is this even legal?” reflect how deeply conventional
contracting norms shape professional identity.'®

As Ian Macneil himself acknowledged there was “never . . .
any race to a relational theory of contract,” nor widespread
acceptance of its implications.'®" Cultural dynamics slow adop-
tion and reinforce skepticism, even where relational models
more accurately reflect how long-term agreements function in
practice.'®® Lawyers are trained to trust precedent, standardiza-
tion, and risk-avoidance, so shifting to anew paradigm—one that
invites creativity, relational awareness, and experimentation—
can feel deeply uncomfortable. Legal culture rewards certainty
and mastery, not vulnerability or learning in public. Chang-
ing long-held habits often means challenging identity: what it
means to be “a real lawyer.” That inner tension, more than the

158. See Ian R. Macneil, Relational Contract: What We Do and Do Not Know,
1985 Wis. L. REv. 483, 485-87 (1985) (arguing that classical contract theory
reflects “Hobbesian and utilitarian intellectual blinders” that treat discrete
exchange as the model for all contracts, preventing understanding of rela-
tional exchange); Macaulay, supra note 26, at 61-67 (1963) (documenting
that business relationships rely on adjustment, trust, and informal coopera-
tion rather than detailed ex ante planning or legal enforcement); see also Hart
& Moore, supra note 18 (explaining contractual incompleteness).

159. See e.g., PREVENTING THE DISPUTE, supra note 5, at 145 (noting resis-
tance to the ADR movement when it emerged in the late 1980s and early
1990s with some cynical lawyers “saying that ADR stood for ‘Alarming Drop in
Revenues’”). For information on resistance to change theory see Rehman et
al., supra note 157; Zimmer, supra note 157.

160. See e.g., Macfarlane supra note 154 at 24-31.

161. Ian R. Macneil, Reflections on Relational Contract, 141 J. Inst. & Theoret-
ical Econ. 541, 541 (1985).

162. See Nevena Jevremovi¢, CISG and Contracting Practice: Facilitating Negoti-
ation of Contracts Terms, 38 J.L.. & Com. 189, 190 (2020) (noting “[t]he paradox
is evident: organizations agree that their contracts should be structured to
support business goals and ensure a successful relationship, but they continue
to contract in a contradictory manner”); WCC Guide, supra note 4, at 3.
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mechanics of a new method, is what makes paradigm shifts in
law so slow and so emotionally demanding.'®

Despite these challenges, the continued growth of rela-
tional and values-based contracting reflects unmet needs for
clarity, trust, and alignment that traditional models often side-
line. As training expands, case examples accumulate, and legal
education evolves, many concerns raised by critics are likely to
narrow over time.

V.
THE ConscIous CONTRACTS PROCESS IN SOCIAL ENTERPRISE
AND IMPACT INVESTING

The challenges and responses described above become
most visible in social enterprise and impactinvestment con-
texts, where stakeholders often bring profound personal
commitment and identity-level investment to their missions.
That passion fuels innovation and resilience, but it also mag-
nifies the consequences of misalignment. In these values-dense
environments, conventional contracting frequently falls short,
and relational and values-based approaches offer governance
structures capable of holding both purpose and performance.

In the business sector, the Conscious Contracts process has
been used most visibly in founders’ agreements, mission-driven
enterprises, and nonprofits.'™ It fits best where values are
strategic rather than ornamental. Social enterprises and
impactinvestment relationships rarely fit neatly within conven-
tional legal frameworks. The features of relational contracting
discussed earlier make this approach particularly well suited to
the multi-party, complex, and long-term collaborations com-
mon in social entrepreneurship. Social entrepreneurs often
begin with aspirations to disrupt entrenched systems, only
to have those ambitions mediated and redirected by the very
institutions they seek to transform. Teasdale and colleagues

163. See, e.g., MACFARLANE, supra note 154, at 24-31.

164. See, e.g., Devendra & Miller, supra note 62 (discussing how the Con-
scious Contracts process is particularly well suited for social impact compa-
nies to navigate a contractual dispute, noting: “If the parties have established
a strong frame and framework for their contractual relationship, they will
likely be better placed to maintain their trust and commercial relationship.
This is particularly the case where the dispute is between two social impact
companies, because they both have similar values with respect to business as a
force for good”).
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describe this phenomenon as “turning rebellion into money,”
in which innovative ideas are reshaped to conform to prevailing
organizational and funding norms.'®

The Conscious Contracts process responds to these
dynamics by aligning purpose with practice and supporting
parties through uncertainty, conflict, and change. When agree-
ments reflect not only legal obligations but also shared values
and operational realities, they function as durable governance
structures that preserve mission while enabling adaptation over
time.

A.  Alignment-Based Due diligence

Traditional due diligence reviews financial statements,
intellectual property, capitalization tables, and legal risks.'®
These steps are necessary, but for social enterprises, they are
not sufficient. Long-term collaborations depend on alignment
of mission, vision, values, and ways of working, not simply
financial soundness. Relational contracting adds a crucial addi-
tional analytic layer: alignment-based due diligence. This is
not a substitute for conventional due diligence. Rather than
focusing solely on transactional risk, relational diligence sur-
faces relational and governance mismatches that conventional
frameworks cannot detect. Examples from practice include:

* Two founders share a business model but hold
fundamentally different understandings of stew-
ardship, community accountability, or pace of
growth.

* Cousins entering business together discover con-
trasting stress responses: one is triggered and
shuts down communication during conflict while
the other expects rapid, data-driven decisions.

* An investor values fast execution while a founder
insists on deep community-based process.

These misalignments rarely appear in a data room, but they
become visible immediately when parties engage in structured

165. Teasdale et al., supra note 32, at 19.

166. KPMG, Unlocking Shareholder Value: The Keys to Success — Mergers & Acqui-
sitions: A Global Research Report (1999), https://pages.stern.nyu.edu/~adamo-
dar/pdfiles/eqnotes/ KPMGM %26A.pdf.
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relational processes like the Touchstone, the Operating Manu-
als, or ACED.

Anyone can claim to care about impact, collaboration, or
shared values. Economists call this “cheap talk.”'*” What mat-
ters is how parties show up in relational processes such as: what
stories they choose, how they respond to moral disagreement,
and whether they engage in the vulnerable, time-intensive
work of co-creating commitments and governance structures.
People who cannot or will not participate often reveal deeper
incompatibilities. The Conscious Contracts process extends
traditional screening mechanisms by revealing relational and
governance incompatibilities that financial diligence alone
cannot surface, allowing parties to assess not only whether to
partner but whether they can partner.

This form of due diligence complements the signaling and
screening mechanisms already familiar in contract and invest-
ment theory by reducing information asymmetries, not only
in economic terms, but around governance expectations, rela-
tional capacity, and commitment to mission. Alignment-based
due diligence functions as an additional layer of assurance, a
structured trust-building exercise that enhances transparency
and cooperation from the outset.

B. Preventing Mission Drift

Within the Conscious Contracts process, the Touchstone
serves as the mission’s advocate inside the organization’s legal
and economic systems. Boards and management teams can
return to it when weighing recurring tradeoffs—impact ver-
sus income, speed versus integrity, growth versus depth. The
Touchstone does not resist change; rather, it provides a prin-
cipled framework for distinguishing healthy adaptation from
true drift by anchoring decisions in the shared purpose and
values the parties articulated at formation.

ACED reinforces this function by providing a structured,
contractually grounded pathway for engaging disagreement
before misalignment escalates. Because ACED requires par-
ties to return to their Touchstone as a condition precedent to
major decisions or dispute escalation, it anchors adaptation

167. Joseph Farrell & Matthew Rabin, Cheap Talk, 10 J. ECON. PERSPECTIVES
103, 103-18 (1996), https://www.aecaweb.org/articles?id=10.1257%2Fjep.10.3.
103.
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in shared meaning rather than short-term pressure or power
asymmetry. The process establishes patterned responses to con-
flict—centering, recommitment to the Touchstone, facilitated
dialogue, third-party support where appropriate, and only then
formal legal remedies—reducing the risk that mission will be
redirected by dominant personalities, funders, or external
shocks.

In this sense, a Conscious Contract functions as a gover-
nance innovation. Rather than treating mission fidelity as an
aspirational statement or a compliance obligation, it embeds
relational resilience and accountability directly into the enter-
prise’s legal architecture, enabling social enterprises to evolve
without losing sight of why they exist.

C. Managing Multi-Stakeholder Alignment

Social enterprises operate within multi-stakeholder ecosys-
tems, all of whom have different roles, constraints, and moral
commitments. These divergences create structural tensions. The
Conscious Contracts process allows these tensions to become
informational rather than adversarial. By mapping working
styles, triggers, communication norms, stress responses, and
repair practices, the enterprise builds governance frameworks
capable of holding complexity without collapsing into hierar-
chy or fragility. A community stakeholder seeking veto power
may be expressing environmental concerns, not a desire for
dominance. An investor requesting milestone-based releases
may be fulfilling fiduciary obligations. Relational tools translate
these fears into actionable design choices without forcing zero-
sum outcomes. Through ongoing communication, repair, and
alignment, the Conscious Contracts process helps maintain
legitimacy and stability in a diverse stakeholder environment.

These governance challenges are not merely structural;
they are also deeply human. The challenges of social enterprise
mirror the psychological and relational dynamics discussed
earlier: uncertainty, emotional intensity, value pluralism, and
asymmetric power. These conditions make psychological safety,
trauma-informed awareness, and adaptive conflict-resolution
systems not optional but essential. Psychological safety research
shows that teams innovate and navigate complexity more effec-
tively when members feel respected, able to speak candidly,
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and protected from interpersonal harm.'® Touchstones and
Operating Manuals operationalize these insights by establish-
ing norms for communication, stress responses, and conflict
triggers before the partnership begins.

Founders’ conflicts pose a source of risk for organizational
sustainability.'® Conflict-transformation theory'” confirms that
values-based tensions, if unaddressed, fracture relationships
over time. ACED provides a structured path to engage dis-
agreement in a way that preserves dignity, prevents escalation,
and centers the mission. Conflict becomes not a failure, but a
predictable—and even generative—aspect of relational gover-
nance.

Together, these tools address the vulnerabilities of
impactinvestment relationships and offer a governance model
that is legally grounded, psychologically realistic, and capable
of supporting the long-term, values-anchored partnerships that
social entrepreneurship requires.

CoNCLUSION: CONTRACTS AS CONTAINERS FOR RELATIONSHIPS,
RESILIENCE, AND PURPOSE

For more than half a century, contract law has wrestled
with whether agreements are best understood as transactional
exchanges or relational frameworks. The transactional model
treats contracts as static snapshots of bargains between ratio-
nal, self-interested actors whose interests are not aligned. This
lens still has its place in discrete, highly regulated transactions
where parties are strangers and compliance is paramount.
However, as relational theorists have demonstrated, most real-
world collaborations are living systems shaped by relationship
and interdependence. Macneil’s discrete-to-relational spec-
trum, Macaulay’s empirical insights into business norms, and
incomplete-contract scholarship reveal the same pattern.

168. See, e.g., AMy C. EDMONDSON, THE FEARLESS ORGANIZATION: CREATING PsycHo-
LOGICAL SAFETY IN THE WORKPLACE FOR LEARNING, INNOVATION, AND GrRowTH 12-21 (2019)
(arguing that feeling safe to speak candidly and take interpersonal risks is a
precondition for innovation and navigating complexity).

169. See, e.g., Julius Bachmann, Reduce Startup Failure Risk by 65 %: Prevent-
ing Founder Conflict, MEDITUM (May 24, 2024), https://medium.com/ %40jm-
bachmann/reduce-startup-failure-risk-by-65-preventing-founder-conflict-
c0d61a2d85cb.

170. See supra notes 88 and 127.



494 NYU JOURNAL OF LAW & BUSINESS [Vol. 22:433

Long-term success depends more on relationship quality than
on dense boilerplate.

Social enterprise and impact investing demonstrate that
even when financial terms are at arm’s length, relational dimen-
sions matter. Parties can comply with regulatory constraints while
embracing shared governance, clear communication, jointly
held purpose, and adaptive processes. In a volatile world, these
relational mechanisms become essential. For social enterprises
and impact investors, the stakes are high. These organizations
pursue missions requiring long-term collaboration across sec-
tors, cultures, and communities. Their success depends on
alignment, trust, and adaptive capacity—qualities that trans-
actional contracting is not designed to cultivate. Values-based
enterprises need legal tools that reflect who they are and why
they do their work. Relational contracting, and the Conscious
Contracts process in particular, provides that infrastructure.

As explored throughout this paper, relational models
embed due diligence into the human layer of the deal. They
surface purpose, values, communication norms, and con-
flict patterns early. They build psychological safety and create
governance structures that help parties navigate change with
integrity. They do not replace legal enforceability. Elements like
the Touchstone, the Operating Manuals, and ACED strengthen
the interpretive and procedural backbone of contracts. They
expand what “legal” means, recognizing that culture, emotion,
and belonging shape contractual performance as surely as con-
sideration and offer-and-acceptance do.

Challenges exist. Cultural resistance persists. Some fear
values-based clauses lack enforceability. Others worry that sur-
facing power dynamics or conflict styles will be uncomfortable.
These are not flaws in the model but reflections of transfor-
mation underway. Contracts that center relationship ask more
of parties and offer them more in return. They bring honesty
to the forefront, strengthen accountability, and protect against
mission drift not through longer contracts but through deeper
clarity of purpose.

The Conscious Contracts process does not eliminate power
imbalances, uncertainty, or conflict. Neither do transactional
contracts. It acknowledges them, brings them to light, and
equips parties to address them collaboratively. Its challenge to
the legal profession is to stop drafting humanity out of agree-
ments and start designing with it in mind.
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We close with a simple reframing. Contracts are not just
documents with promises. They are dynamic containers for
identity, alignment, and resilience. When crafted relationally,
they become blueprints for how people commit to one another.
This approach is not for everyone. The challenges are real and
reflect the complexity these agreements are designed to sup-
port. Organizations building transformative ventures across
sectors, cultures, and communities need legal infrastructure
equal to that ambition. Managing risk alone will not advance
their missions. They require agreements capable of holding
identity, purpose, and shared responsibility. In an era of vola-
tility and complexity, resilience grows not from prediction and
control but from alignment, clarity, and the capacity to sense
and respond together. Relational contracts demand more
because the relationships themselves demand more. For innova-
tors committed to building something better, these agreements
provide the architecture their missions require.

We offer this work as an invitation rather than a conclusion,
welcoming further scholarship, critique, and lived experimen-
tation that can deepen and refine relational contracting for the
complex work of social enterprise and impact investing.
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